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CURRENT EVENTS. 





Reports OF Divorce Triats. — Some 
months ago we commented on two several oc- 
casions! upon the ‘‘liberty of the press—and 
the abuse of it’? by newspapers in the full 
unrestrained publication of indecent details 
of the evidence in divorce and other trials in- 
volving the relations of the sexes. We en- 
deavored to show that, permitting undue and 
indiscriminate publicity to be given to these 
matters was a gross wrong to society, to 
decency and morality, and was in no respect 
necessary to the due administration of jus- 
tice, or the preservation intact of the liberty 
of the press. We printed a letter from a 
correspondent in Colorado, calling our atten- 
tion to the fact that for several years past a 
statute has been in operation in that State 
prohibiting all such publications. Our atten- 
tion has been recalled to this subject by ob- 
serving the following note to an article in the 
Law Quarterly Review for April, on Pre- 
ventive Jurisdiction, by Mr. Phillips: 

‘*The Louisiana criminal code (513) enacts 
that ‘any person who shall publish any ac- 
count of any trial for rape, adultery, offenses 
against decency, etc., containing any inde- 
cent or wanton details, shall be fined not ex- 
ceeding two hundred dollars, and imprisoned 
not exceeding sixty days, if the account be 
substantially true; but if it be false the pun- 
ishment shall be doubled.’ If there were 
some such law in England, the trial of cele- 
brated divorce cases would not inflict the 
harm they now do on the morality of the 
people. The French and Belgian penal codes 
prohibit the sale, distribution, etc., of publi- 
cations which are ‘contrary to good morals’ 
(contraires aux bonnes meeurs).’’ 

From this it appears that besides Colorado 
there are other States and nations which fail 
to recognize as an essential element of the 
liberty of the press, the absolute right in 
everybody to publish everything, howsoever 
indecent, that may be said in a court of 
justice. 

124 Cent. L. J. 1, 73. 
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It is really remarkable that this subject at- 
tracts so little of the attention of the leaders of 
public opinion in England and the United 
States. In both countries stringent laws ex- 
ist, and are reasonably well enforced, against 
the publication of obscene matter emanating 
from other sources than courts of justice ; its 
transmission through the mails is sternly in- 
terdicted, and those who purvey such offen- 
sive and deleterious publications, intended to 
pollute the minds of the young and inexperi- 
enced, often suffer condign punishment. 
But whenever a great scandal occurs and 
takes the form ofan action of law, newspa- 
pers of high and low degree are straightway 
filled with prurient details utterly unfit for 
any human being to read or hear, except 
those unfortunates whose duty it is to assist 
in the decision of the questions of law and 
fact which are connected with those details. 

And. if anybody protests against the free 
publication of these matters, and suggest that 
it is not absolutely essential to social purity, 
the due administration of justice, and the 
preservation of the great bulwarks of Eng- 
lish or American liberty, that boys of eighteen 
should read full and particular accounts of 
how, and when, and where, an act of adul- 
tery was committed by AB and C D, grave 
pundits, experienced legislators, and learned 
judges solemnly shake their heads, and opine 
that the freedom of the press, the palladium 
of liberty, nay even Magna Charta itself 
would be seriously endangered if the right of 
newspapers to publish full details, how- 
soever salacious, of everything that is 
said or done in court of justice, should 
be abridged. Verily, in this waning quar- 


ter of the nineteenth century, men still 


strain at gnats, and there is nothing so ut- 
terly foolish as the ‘‘follies of the wise.’’ 





Can Juries Acree To DisaGree?—‘‘A 
bird that can sing, and wont sing, should be 
made to sing.’”” A court in New York 
recently attempted to enforce this proverbial 
rule in a case in which a jury, shirking its 
manifest duty, declined to consider the case 
submitted to them, and after it had 
been duly argued, appropriate instructions 
given and every thing usual in such cases 
had been done, returned a sealed verdict in 
these words: ‘‘We, as a body of jurors, 


. 
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have agreed ,to=disagree.’’ The court 
naturally declined to receive the verdict, and 
the whole panel was for some time in imminent 
danger of proceedings for contempt, but the 
foreman magnanimously assumed the re- 
sponsibility and defended the verdict on the 
ground that he ‘‘had seen it done before.’’ 
The observation and experience of the court 
did not agree with that of the foreman, and 
for some time he stood in imminent danger 
of condign punishment, but finally, by con- 
sent, the jury was discharged, because, we 
presume, the foreman knew too much and 
knew it wrong, and the others did not know 
anything to speak of. This story, like most 
other stories, has a moral, and that is, that 
every well ordered code of law should care- 
fully provide for such a selection of jurors as 
will secure the services of men who not only 
have sense enough to go indoors when it 
rains, but the further capacity to understand 
something of the duties which they assume 
upon entering the jury box and the obligation 
which the law imposes upon them, to dis- 
charge that duty to the best of their ability. 








NOTES OF RECENT DECISIONS. 





PREVENTIVE JUSTICE—RESTRAINING LIBELS. 
—‘‘An ounce of prevention is worth a pound 
of cure,’’ is a proverb which has met with 
general acceptation, but it is noteworthy that 
in very few respects the law deigns to adopt 
this morceau of proverbial wisdom. The 
law deals chiefly in remedies not in prophylac- 
tics; when an injury has been inflicted or a 
loss suffered, it will afford a tardy and often 
inadequate remedy, but, exceptis excipiendis, 
its province is not to prevent either loss or 
injury. The peace warrant and the writ of 
injunction are, we believe, the only pieces of 
legal ordnance that can be made available 
as instruments of preventive justice. Of the 
former we have nothing to say at present, it 
is good as far as it goes; of the latter we 
may remark, in the first place, that generally 
it can only be used when legal remedies will 
manifestly prove either unavailable or in- 
adequate. Whether this is an inherent and 
incurable defect of human justice and human 
law, is a question which we do not propose 
now to consider, but we may remark, en 





passant, that, when the ideal’ code of the 
future shall be fully formulated, we hope 
that it will contain many more appliances 
available for the prevention of injustice, 
wrong, injury and loss, than are now to be 
found in any system of human law. 

We have been led into this train of reflec- 
tion, by the consideration of some English 
cases on the use of the writ of injunction in 
restraining the publication of libels. It had 
formerly been held, rather broadly, that, asa 
man’s reputation is his property, and often 
the most valuable part of his property, it is 
within the province of a court of equity to 
stop the publication of a libel designed and 
calculated to injure the reputation, as prop- 
erty, of another. ; 

In a later case,) however, this view is 
greatly narrowed, if not altogether abrogated. 
It was a case of an insurance company that 
asked an injunction to restrain the publica- 
tion of a pamphlet which criticised its meth- 
ods and doubted its solvency. Lord 
Chancellor Cairns said : 

‘‘Tf this is not a libel, I am at a loss to see 
on what principle the court of chancery is to 
interfere, either as a censor morum or as 
exercising some right of criticism to restrain 
the expressions of opinions which might be 
held justifiable in a court of common law. 
If, on the other hand, these comments 
amount to a libel, I have always understood 
it to be clearly settled, that the court of 
chancery has no jurisdiction to restrain the 
publication of a libel, because it is a libel. 
No doubt there are publications which will 
be restrained by this court, and in cases 
where there is such jurisdiction they will not 
be restrained any the less because they 
happen to be libellous.’’ 

In cases in which the libel can|be connected 
with some immediate injury to trade, injunc- 
tions have been granted to restrain the pub- 
lication. Thus,? where a business had been 
divided between the surviving partner and 
the executor, the latter issued circulars 
claiming to be the sole maker of the genuine 
article, and attacking the business of the sur- 
viving partner. The court restrained by in- 
junction the issuance and publication of such 
circulars. Another case was that of rival 


1 Prudential Company v. Knott, L. R. 10 Ch. 142. 
2 Thorley’s, etc. Co. v. Massam, 14 Ch. D. 763. 
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firms of needle-makers® in which one firm is- 
sued circulars in which it charged that the 
needles of its rival were spurious and inferior. 
The injunction asked for was granted, and 
the publication of the obnoxious circulars 
was restrained. 

In a later case,* the court extended the 
remedy to a case in which the defamation 
complained of was oral, not written or 
printed. The defendant had been discharged 
from the employment of the plaintiffs, and 
thereupon went about among their customers 
representing that the business of his late em- 
ployers was a swindle, that they were bank- 
rupt, and that he could furnish a much better 
article than they made. The court granted 


the injunction prayed for, but confined it to |, 


representations made to the customers of the 
plaintiffs. The latest English case® is some- 
what complicated, but the same principle is 
sustained, the defendant being enjoined from 
publishing in his circulars a false statement 
of a judgment rendered in an antecedent suit 
between them, which statement was calcu- 
lated to injure the business of the plaintiff. 

It will be observed that in all these cases 
the gravamen of the complaint upon which 
the relief is prayed for is the fact, that the al- 
leged libel tended to injure or destroy the 
material interests of the complainant and no 
account is taken either of wounded feelings 
or damaged reputation. The cases were 
wholly matters of pounds, shillings, and 
pence and were considered from a strictly 
pecuniary standpoint. In England, therefore, 
it may be regarded as settled law that an in- 
junction cannot be obtained to prevent the 
publication of a libel howsoever atrocious, 
unless it can be shown that such publication 
will certainly occasion to the complainant 
actual and definite loss of money. 

In America, the few cases on record hardly 
go even that far. In a New York case,® the 
court refused an injunction to stop the pub- 
lication of a libel which traduced the charac- 
ter of the maker of ‘‘Brandreth’s Pills’’ and 
condemned the pills themselves as noxious 
and useless. The court said that an injunc- 
tion to restrain the publication of any lit- 
erary composition will only be granted when 


3 Thomas v. Williams, 14 Ch. D. 864. 

4 Loog v. Bean, 26 Ch. D. 306. 

5 Hayward v. Hayward, 35 Ch. D. 198. 
6 Brandreth v. Lance, 8 Paige, 24. 





the complainant claims an interest in the 
publication as author or proprietor, and ques- 
tions the accuracy of Lord Eldon’s ruling,’ 
restraining the publication by the defendant 
of letters written to him by the plaintiff. 
The New York chancellor thought that Lord 
Eldon went too far and endangered the 
liberty of the press, because his ruling was 
founded, not so much on the interest of the 
author of the letters in them as literary 
property, as on his desire to suppress them 
as a matter of personal feeling. In this we 
think the chancellor was rather over-zealous 
in the cause of the liberty of the press, and 
cautious in the wrong place. If a produc- 
tion is so far false and offensive that its 
author will be mulcted in damages, or pun- 
ished criminally if he shall publish it, it is no 
hardship to prevent him from doing so. The 
complainant must, at his peril, show its 
offensive character. If he fails to do so, the 
injunction will be refused; or if wrongfully 
sued out and improvidently granted, he will 
be liable on his injunction bond. We can- 
not see that the writ of injunction can be 
made any very dangerous enemy to the lib- 
erty of the press. Ina Georgia case,$ de- 
cided in 1873, it was held that an injunction 
will not be granted to restrain the publication 
of an untruth, unless it appears that there 
has been an infringement of a property 
right. That was a case of two rival sewing 
machine companies. The plaintiff had ob- 
tained the first prize at a fair. The defend- 
ant, by its circulars, claimed that it had 
gotten the prize, and the injunction was 
asked to restrain the publication and circula- 
tion of those circulars. The injunction was 
refused, as the court held that there had 
been no infringement of a property right. 

In view of these cases, and of the paucity 
of cases on the subject, it may be fairly con- 
cluded that, in the United States, the writ of 
injunction is wholly unavailable in cases of 
libel, or in any other cases relating to a 
publication, unless the plaintiff claims title 
by copyright or otherwise to the matter pub- 
lished or intended to be published. In this 
matter, therefore, we rather think we are a 
trifle behind our cousins across the water. 


7 Gee v. Prichard, 2 Swanst. 403. 
8 Singer, etc. Co. v. Domestic, ete. Co., 49 Ga. 70. 
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CITIZENSHIP AND RIGHTS THERE- 
UNDER. 





Citizenship is the state of being vested 
with the right and privileges of a citizen.! 
A citizen, in a restricted sense, is a person, 
native or naturalized, who has the elective 
franchise, and who is qualified to hold offices 
in the gift of the people.? Generally speak- 
ing, a citizen is any native or naturalized 
person, of either sex, who is entitled to full 
protection in the exercise and enjoyment of 
the so-called private rights.* Legally, a citi- 
zen is one who owes to government alle- 
giance, service and money, by way of taxa- 
tion, and to whom the government in turn 
grants and guarantees liberty of person. and 


of conscience, the right of acquiring and‘ 


possessing property, of marriage and the 
social relations, of suit and defense and 
security in person, estate and reputation.‘ 
The civil rights act makes all persons 
citizens who are born within the United States, 
and not subject to any foreign power, ex- 
cluding Indians not taxed.° 

The fourteenth amendment to the federal 
constitution makes all persons citizens who 
are born or naturalized in the United States 
and subject to the jurisdiction thereof. So 
it would seem that persons born within the 
allegiance and jurisdiction of the United 
States are citizens without reference to the 
political allegiance of their fathers. This is 
the doctrine of the common law; that is, if 
the parent be under the actual obedience of 
the king, and the place of the child’s birth 
be within the king’s obedience as well as 
within his dominion, the child becomes a 
subject of the realm.® 

Natural born subjects, according to the 
common law, owe an allegiance to the 
sovereign which they cannot absolve; that 
natural allegiance was primitive and intrinsic, 
perpetual and indelible, and could not be 
divested without the concurrent act of the 
prince to whom it was first due.” 

England held this doctrine until the law of 
nations compelled her to modify it. At one 


1 Webster’s Dictionary. 

2 Webster’s Dictionary; Bouvier’s Law Dictionary. 

8 Bouvier’s Law Dictionary. 

4 Amy Vv. Smith, 1 Lit. (Ky.) 332. 

5 U.S. Rev. Stat. § 1992. 

6 Calvin’s Case, 7 Co. 1, 18. 

71 Bl. Com. 870; 1 Hale’s P. C. 68; Foster’s Cr. L. 
17, 59, 184. 


. power 





time the United States held the same doctrine ; 
that is, no citizen could abjure his country 
without the consent of his sovereignty; that 
the government must give her consent “to the 
dissolution of allegiance.® 

In England, the legislative power of the 
realm must enact laws for this severing of 
the tie of allegiance before a subject could 
throw off his duties which he owed to his 
country. A Roman citizen had great 
liberties. He could stay or renounce his 
allegiance to his country at pleasure.” It is 
said Caracalla, for providing a greater revenue 
by an extended taxation, leveled all distinc- 
tions, and the whole Roman world was in- 
vited to the city, where the people enjoyed 
the utmost freedom. This destroyed the 
national spirit and Rome’s honor suffered." 

A French citizen can abjure his country at 
will, but not to enter the service of a foreign 
at time of war with France.” 
Allegianae, by the common law, is either 
natural or perpetual, as whena subject has 
been born, or has been naturalized; or local 
and temporary during residence in the 
sovereign’s dominions.” 

The English rule, that no one can abjure 
his native country, nor break the tie of 
allegiance which he owes to his sovereign, has 
been greatly modified. The present rule is, 
that all British subjects cease to be such, in 
most cases, upon becoming naturalized in a 
foreign State. This is made so by statute.” 
The United States now hold that the right of 
expatriation is a natural and inherent right 
of all people, and a fundamental principle of 
this Republic.” So now a citizen can abjure 
his country at will. On the other hand, birth 
within the jurisdiction of the United States, 
creates citizenship.’ 

In the case of Lynch v. Clarke, decided in 
1819, the complainant was born in New York, 
of alien parents, while they resided there. 


8 Murray v. Betsey, 2 Cranch, 64; Shanks v. Dupont, 
3 Pet. 242; Talbot v. Janson, 3 Dall. 133. 

® Thomas v. Ackland, 2 B. & C. 779; Stansbury v. 
Arkwright, 5 Car. & P. 575; Blight v. Rochester, 7 
Wheat. 535. 

10 Cicero’s Orat. pro. L. C. Balbo, ch. 13. 

11 1 Gib. Hist. 268. 

12 Code Napoleon, Nos. 17, 21. 

13 1 Inst. 129¢. 

14 83 Vict. ch. 14, § 6. 

15 Act of Congress July 27, 1868. 

16 Lynch v. Clarke, 1 Sand. Ch. 584; In re Look Tin 
Sing, 21 Fed. Rep. 905; s. c., 17 Ch. L. N. 67. 
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She returned while an infant, being the first 
year of her birth, with her parents to their 
native country and always there resided. It 
was held that the complainant was a citizen 
of the United States by birth; that this was 
the doctrine of the common law, with respect 
of all persons born within the king’s allegi- 
ance, and was, therefore, the law of the 
thirteen colonies and became the law of each 
and every State, when the declaration of 
Independence was made, and so continued 
until the adoption of the federal constitution, 
at which time the whole exclusive jurisdiction 
of this sifbject of citizenship passed to the 
United States, and has there remained since 
the consummation of the Union; that this 
subject belongs exclusively to the United 
States and not to the individual States 
separately considered. The question is 
national and not of individual sovereignty, 
and is general under the United States con- 
stitution. 

In the case of In re Look Tin Sing, the 
question of citizenship was passed upon. 
Justice Field, of the United States Supreme 
Court, sitting as circuit judge in the ninth 
circuit, rendered the decision which was 
concurred in by Sawyer, Circuit Judge, and 
Sabin and Hoffman, United States District 
Judges. The learned judge construes the 
words in the fourteenth amendment of the 
national constitution, ‘‘subject to the juris- 
diction thereof,’’ and holds that the previous 
doctrine, before the amendment, except as 
applied to Africans and their descendants, 
was that birth within the dominion and 
jurisdiction of the United States, of itself, 
created citizenship, that the fourteenth 
amendment to the federal constitution was 
adopted as an authoritative declaration of 
this doctrine as to the white race, and also 
to do away with the exceptions as to the 
negroes and their descendants. He says a 
Chinese born of alien parents, within the 
United States, who resides therein, and not 
engaged in any diplomatic official capacity 
under the Chinese emperor, is a citizen. 
The facts in this case are these: A Chinaman 
born in California in 1870, went to China in 
1879. In 1884, he returned to California 
and endeavored to land as a natural born 
citizen of the United States. But the United 
States District Attorney, acting for the 
government, refused to permit his coming 





into this country, because he had no certifi- 
cate as provided by the acts of 1882 and 
1884. His father had resided in Califorma 
for twenty years, engaged in mercantile 
pursuits, but had always been subject to the 
commands of the Chinese government. In 
this case, the alien parents were subject to 
China, but their son was declared a native 
born citizen of the United States. The 
learned judge further says, that jurisdiction 
excepts from citizenship children born of 
ambassadors. whose residence, by a fiction of 
public law, are regarded as a part of their 
country. 

In the case of Elk v. Wilkins,” the court 
treated of citizenship, and hold that ‘‘the 
main object of the opening sentence of the 
fourteenth amendment was to settle the ques- 
tion, upon which there had been a difference 
of opinion throughout the country and in this 
court, as to the citizenship of free negroes, 
and to put it beyond doubt that all persons, 
white or black, and whether formerly slaves 
or not, born or naturalized, in the United 
States, and owing no allegiance to any other 
power, should be citizens of the United 
States, and of the State in which they re- 
side.’’!® 

The court hold further in this case, Elk v. 
Wilkins,” that the fourteenth amendment 
contemplates two sources of citizenship, and 
only two: Birth and naturalization; that 
‘subject to the jurisdiction thereof’’ means 
completely subject to the political jurisdic- 
tion of the United States, and owing them 
direct and immediate allegiance. It excepts 
from jurisdiction ‘‘Indians born within the 
territorial limits of the United States, mem- 
bers of, and owing immediate allegiance to, 
one of the Indian tribes.’’ 

Of course, children born of embassadors, 
in this country, are excepted, because the 
father is considered a part of the country 
which he represents. 

Justices Harlan and Woods filed a dissent- 
ing opinion as to the citizenship of Indians, 
but concurred in the majority opinion in 
other points. 

It is a principle running through these 
decisions that it is not necessary to citizen- 


17112 U. S. 94. 

18 Slaughter-house Cases, 16 Wall. 86; Strauder v. 
West Virginia, 100 U. S. 303. 

19112 U.S. 94. 
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ship that the parent of the child must be a 
citizen, in order to give the child citizenship 
by birth in the United States. 

By act of congress May 6, 1882, the right 
of Chinese laborers to come into the United 
States was suspended for ten years, and the 
State and United States courts were forbid- 
den to admit Chinese to citizenship. Prior 
to this statute it was held that Chinese could 
not be admitted to citizenship.” This de- 
cision was not concurred in by several of the 
States which naturalized Chinese. 

Indian tribes within the limits of the 
United States are held independent 
political communities, retaining in many re- 
spects the rights of self-government, not- 
withstanding that they are under the protect- 
ing power of the federal government, and are 
not citizens under the fourteenth amendment, 
because they are not born under the actual 
and exclusive jurisdiction of the United 
States. 

In the United States naturalized persons 
are entitled to all the privileges and immuni- 
ties of natural-born subjects, except that a 
residence of seven years is required to enable 
them to hold a seat in congress, and no per- 
son except a native citizen is eligible to the 
office of governor in some of the States or 
president of the United States.” 

Children of naturalized citizens who are 
residents of the United States, being minors 
at the time of their father’s naturalization, 
become citizens.” 

The annexation of territory makes all the 
inhabitants thereof, who remain after annex- 
ation, citizens of the nation possessing the 
ceded territory.” 

A citizen of any of the States is entitled to 
all privileges and immunities of citizens of 
the several States.” Under this clause of 
the federal constitution, a citizen of any of 
the States can hold, enjoy, devise or inherit 
real estate situate in any other, as a native 
thereof.” 

This clause of the federal constitution is 
not to be construed to give a citizen of an- 

2” Inre Ah Yup, 5 Sawyer C. C. 155. 

21 Elk v. Wilkins, 112 U. 8. 94; McKay v. Campbell, 
2 Sawyer C. C. 406; Worcester v. Georgia, 6 Pet. 515. 

22 Kent. Com. 65. 

%U.8. Rev. Stat. 2172. 

% State v. Primrose, 3 Ala. 546; Harrold’s Case, 1 
Clark (Penn.), 214; Dubois’ Case, 2 Mart. (La.), 185. 


% Fed. Const. art. 4, § 2. 
% 1 Leading Cases Real Property, 494. 





other State a right to vote or hold office im- 
mediately on his entering the State.” 

Some of the States confer the privilege of 
citizenship upon aliens and others not en- 
titled to it by the law of the United States. 
But such rights of citizenship are valid only 
within the limits of the State, and do not con- 
fer the rights and privileges secured by citi- 
zens of the United States, under the federal 
constitution.> In some of the States aliens, 
after declaring their intentions to become 
citizens, are allowed to vote like citizens.” 

Those States, by conferring on aliens the 
right to vote, give them an equal veice with 
every citizen of the United States.” 

The right to vote, however, is not a neces- 
sary incident of citizenship. 

In the Slaughter-house Cases,” Justice 
Swayne says, in discussing the phrase ‘‘sub- 
ject to the jurisdiction thereof,’’ that no 
person can be a citizen of a State without 
being a citizen of the United States. He 
may cease to be the former but does not lose 
his citizenship of the United States. 

If the States choose to exercise the power 
to naturalize, as an original one, they must 
abide by the rule which congress makes.* 

Each State prescribes the qualifications of 
its voters. Naturalization, of itself, does 
not confer the right of suffrage. The quali- 
fications of an elector in a congressional elec- 
tion are regulated by the laws of the State 
in which the elective franchise is exercised. 
To thus vote is not dependent upon being a 
citizen of the United States. Unless the 
State legislature shall make citizenship a 
qualification to the exercise of the elective 
franchise, the supreme court of the State 
cannot add such a pre-requisite of construc- 
tion.* 

Under the federal constitution each State 
has the right to prescril@e the qualifications 
of its own voters.” 

A person can be a citizen and not have the 


27 3 Story’s Const., § 1800; Ward v. Morris, 4 Harris 
& McH. 341. 

2% Dred Scott v. Sandford, 19 How. (U. 8.) 393. 

2 Cooley’s Const. Lim. (4 ed.), 753. 

® Ex parte Weblitz, 16 Wis. 448; Dred Scott v. 
Sandford, 19 How. 393. 

81 Minor v. Happersett, 21 Wall. 162. 

2216 Wall. 36. 

% Ex parte Knowles, 5 Cal. 300. 

* Spragins v. Houghton, 2 Scam. (3 Ill.) 377. 

% Art. 1, § 2; Federalist, No. 52, p. 226, 2 Story Const 
57, 66. 
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right to vote. Each State determines who 
shall exercise the elective franchise within 
its territory, under its constitution and laws. 
This right may be conferred upon aliens, 
negroes, Indians, women and children. Even 
in regard to congress and elections of presi- 
dents of the United States, the federal con- 
stitution leaves the matter entirely with the 
individual States. The provisions of the 
Illinois constitution of 1848, allowed all the 
white male inhabitants, including aliens, to 
vote on equality with the citizens, provided 
they were residents.” 

The earlier constitutions of some of the 
other States conferred the right to vote upon 
aliens. The constitution of 1777 of New 
York, conferred the right to vote upon every 
male inhabitant of full age, who was a resi- 
dent. The constitution of New Hampshire 
of 1792, conferred the right to vote upon 
every male inhabitant of the age of twenty- 
one, excepting paupers and persons excused 
from paying taxes. In Vermont, the consti- 
tution said, ‘‘every man;’’ Rhode Island, 
‘the freemen;’’ New Jersey, ‘‘all inhab- 
itants;’’ Maryland, ‘‘all freemen;’’ North 
Carolina, ‘‘all freamen;’’ Virginia, ‘‘all 
men;’’ Massachusetts, ‘‘every male person.”’ 
This is the reading of the older constitutions. 

A citizen of a State must have all the re- 
quirements to the exercise of any civil or 
political right which is established by the 
State constitution and laws in regard to its 
citizens. If a property qualification, or a 
period of residence, is required in order to 
vote, it must be fulfilled.® <A citizen of the 
United States, residing in any State of the 
Union, is a citizen of that State.” The privi- 
leges and immunities conceded by the fed- 
eral constitution to citizens in the several 
States are to be confined to those which are 
fundamental, and which belong of right to all 
citizens of a free government. These rights 
are protection of life and liberty, to acquire 
and enjoy property, to sue and to defend in 
suits, and to exercise the elective franchise as 
the citizens.*° 

A corporation aggregate is not a citizen, 


8 1 Sharswood’s Bl. Com. 3876, note. 
87 Art. 6, § 1. 
8 Murray v. McCarty, 2 Munf. 398. 
#® Gassiess v. Ballou, 6 Pet. 761, 
# Corfield vy. Coryell, 4 Wash. 371; Campbell v. Mor- 
ris, 8 Harris & McH. 554; Wiley v. Pornor, 14 Ala. 
27; Oliver v. Mills, 11 Allen, 268. 





under the clause of the federal constitution 
which says, ‘‘the citizens of each State shall 
be entitled to all privileges and immunities of 
citizens of the several States.’’ The right of 
a corporation to do business in a State other 
than that of its creation is based upon the 
comity of States, which can be withheld when 
contrary to good policy or is prejudicial to 
the interest of the State.“ 

In the Slaughter-house Cases,” held that 
nothing in the thirteenth and the fourteenth 
amendments to the federal constitution pro- 
hibited the granting to a corporation the ex- 
clusive right to erect cattle-yards and 
slaughter-houses, and to give it the entire 
right to control places for slaughtering cattle. 

It is held that the thirteenth and the four- 
teenth amendments give no right to vote.” 
To discriminate against any class of people 
in the selection of jurors is a violation of the 
fourteenth amendment.“ The fifteenth 
amendment prohibits any discrimination on 
account of race, color, or previous condition 
of servitude, in the exercise of the elective 
franchise; it does not confer this right on 
any one, and congress has no power to legis- 
late only to prohibit discrimination.” The 
thirteenth, fourteenth and the fifteenth 
amendments have established the citzenship 
of negroes and former slaves. They forbid 
all class legislation and apply to all races, as 
well as to the African subject, to the jurisdic- 
tion of the United States. All have an equal 
protection of the law.“ A late decision of 
considerable importance is Robbins v. Tax- 
ing District of Shelby County, Tennessee.” 
In this case it is held that a law requiring a 
commercial traveler, before selling goods by 
sample, to pay a tax and take out a license is 
unconstitutional and void. A State in mak- 
ing internal regulations cannot impose taxes 
on persons passing through the State or com- 
ing into it merely for a temporary purpose, 
especially if connected with interstate or for- 
eign commerce. A State cannot impose such 


41 Ducat v. Chicago, 48 Ill. 172; Bank v. Earle, 13 
Pet. 519; Tatem v. Wright, 3 Zab. 429. 

#216 Wall. 36. 

#8 Minor v. Happersett, 21 Wall. 162. 

# Strauder v. West Virginia, 100 U. S. 303; Ex parte 
Virginia, 100 U. S. 339; Com. v. Johnson, 78 Ky. 509. 

# U.S. v. Reese, 92 U.S. 214. 

# Ah Kow v. Nunan, 5 Sawyer,552; Parratt’s Case, 
6 Sawyer, 349; Jn re Ah Chong, 6 Sawyer, 451; State v. 
Ah Chong, 16 Nev. 50. 

4719 Ch. L. N., 217; 7S. C. Rep. 592. 
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taxes upon such property brought into the 
State from abroad or from another State, and 
which has not become a part of the common 
mass of property in said State; no discrimi- 
nation can be made by any such regulation 
against parties or property of other States, 
and no regulations can be made affecting in- 
terstate commerce.* 

The calling the business of a drummer a 
privilege does not make itso. The people of 
this country are citizens of the United States, 
as well as of the individual States. Citizens 
have rights under the federal constitution in- 
dependent of the several States, and are free 
from any interference or restraint by the 
States in the exercise of said rights. To tax 
goods, or the sale of them, before-they are 
brought into the State, is a tax on interstate 
commerce. If selling goods by sample by 
commercial travelers injuriously effects the 
local interest of the State, no power but con- 
gress can provide aremedy, So, according 
to this decision of Robbins v. Taxing Dis- 
trict, etc., a law of a State is unconstitutional 
that lays a license on commercial travelers 
for selling goods by sample, or for soliciting 
orders for goods, in different States. Such 
a law violates interstate commerce, and inter- 
feres with the rights of citizens of the United 
States.” 

It is now settled that the imposing ona 
drummer a license to sell goods or to take 
orders in a State is unconstitutional and void. 

Summary: 1. All persons are American 
citzens who are born, or naturalized, and 
subject to the jurisdiction of the United 
States. 2. An American citizen can abjure 
his county at will. 3. Members of the In- 
dian tribes are not citizens, because they are 
not born under the actual and exclusive juris- 
diction of the United States. 4. A citizen 
of any of the States is entitled to all the im- 
munities and privileges of the several States. 
5. A citizen of any of the States is a citizen 
of the United States; but a citizen of the 
United States may not be a citizen of any of 

# Cooley v. Board, etc., 12 How. 299; Brown vy. 
Maryland, 12 Wheat. 419; Passenger Cases, 7 How. 
283; Crandall v. Nevada, 6 Wall. 35; Ward v. Mary- 
land, 12 Wall. 418; Tax Cases, 15 Wall. 232; Hender- 
son v. Mayor, 92 U. S. 259; R. R. Co. v. Husen, 95 U. 8. 
465; Mobile v. Kimball, 102 U. S. 691; Ferry Co. v. 
a 114 U.S. 196; R. R. Co. v. Illinois, 118 


#” Chief Justice Waite and Justices Field and Gray 
dissent. 





the States. 6. Each State has the exclusive 
right to prescribe the qualifications of its own 
voters, so long as it does not discriminate on 
account of race, color, or previous condition 
of servitude. 7. A corporation aggregate is 
not a citizen, under the clause of the federal 
constitution which says, ‘‘the citizens of each 
State shall be entitled to all privileges and 
immunities of the citizen of the several 
States.’”’ The right of a corporation to do 
business outside of its own State is a matter 
of comity among the States, and can be with- 
held if prejudicial or opposed to public pol- 
icy. 8. The fifteenth amendment to the fed- 
eral constitution does not confer the elective 
franchise upon anybody. 9%. The law impos- 
ing a tax by license upon commercial tray- 
elers is unconstitutional and void. 
Bloomington, Iil. D. H. Prnerey. 








CONSTITUTIONAL LAW—EMINENT DOMAIN— 
ELEVATED RAILROADS — ABUTTING PRO- 
PRIETORS—DAMAGES. 


LOHR V. METROPOLITAN ELEVATED RAIL- 
ROAD COMPANY. 





Court of Appeals of New York, February 1, 1887. 


1. Constitutional Law—Eminent Domain. — The 
erection of an elevated railway, as the same is con- 
structed usually in the streets of our cities, is a per- 
version of the use of the street from the purposes for 
which it was originally designed, and is a taking of the 
property of the abutting lot owners, and it is imma- 
terial whether the fee of the street is in the lot owners 
or in the municipality, within the constitutional pro- 
vision which requires compensation for all property 
taken for public purposes. 


2. Same — Damages—Trespass.—However damage 
may be inflicted, provided it be effected by an unlaw- 
ful use of the street, it constitutes a trespass render- 
ing the wrong-doer liable for the consequences of his 
act. 


8. Same— Dust, Smoke, Steam, Cinders.—The con- 
sequence flowing from the operation of the trains on 
such road, in respect to the manufacture and distri- 
bution in the air of gas, smoke, steam, dust, cinders, 
ashes, and other unwholsome and deleterious substan- 
ces from its locomotives and trains as they move to and 
fro over the track, are such injurious acts as will ren- 
der the road liable to the abutting lot owners. 


This was an action to recover $10,000 damages, 
for fnjury to the plaintiff’s premises, caused by 
the construction and operation of the defendant’s 
elevated railroad. 

RucGeEr, C. J., delivered the opinion of the 
court : 

This action is the sequel of the Story Case 
(Story v. New York Elevated R. Co.), 90 N. Y. 
122, and its defense seems to have been conducted 
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upon the theory of securing a re-examination of 
the questions then decided, and, in case that ef- 
fort should prove fruitless, of limiting and re- 
sticting as much as possible their logical effect. 
The endeavor to secure a re-examination of the 
doctrines of that case must fail, since the decision 
then made embodied the deliberate judgment of 
the court, pronounced after the most careful and 
thorough consideration, and after two arguments 
at the bar, made by most eminent counsel, had 
apparently exhausted the resource of learning and 
argument in the discussion of he questions pre- 
sented. It would be the occasion of great public 
injury if a determination thus made should be in- 
considerately unsettled, and suffered to again be- 
come the subject of doubt and theme of renewed 
discussion. The reasons advanced by the able 
counsel for the appellant to induce us to recon- 
sider that case seem to us to be insufficient to ren- 
der it wise or expedient to doso. The doctrine 
of the Story Case, therefore, although pronounced 
by adivided court, must be considered as stare de- 
cisis upon all questions involved therein, and as 
establishing the law, as wel for this court 
as for the people of the State, wherever 
similar questions may be litigated. Wherever, 
therefore, the principles of that case logically 
lead us we feel constrained to ‘go, and give full 
effect to the rule therein stated, that abutters 
upon public streets in cities are entitled to such 
damages as they may have sustained by reason of 
a diversion of the street from the use for which it 
was originally taken, afd its illegal appropriation 
to other and inconsistent uses. The case is not 
only authority upon the questions which it ex- 
pressly decides, but also upon all such as logic- 
ally come within the principles therein deter- 
mined. It is therefore unnecessary to enter into 
a general discussion of those questions; but, after 
restating such propositions therein as seem to be 
controlling in this case, we shall simply refer to 
some alleged distinctions between the present 
case and the Story Case. 

We hold that the Story Case has definitely de- 
termined: (1) that an elevated railroad, in the 
streets of a city, operated by steam-power, and 
¢«onstructed, as to form, equipments, and dimen- 
sions, like that described in the Story Case, is a 
perversion of the use of the street from the pur- 
poses originally designed for it, and is a use 
which neither the city authorities nor the legisla- 
ture can legalize or sanction without providing 
compensation for the injury inflicted upon the 
property of abutting owners; (2) that abutters 
upon a public street claiming title to their prem- 
ises by grant from the municipal authorities, who 
at the same time covenant that a street to be laid 
out in front of such property shall continue for- 
ever thereafter for the free and common passage 
of, and as public streets and ways for, the inhabit- 
ants and all others passing and returning through 
or by them, in like manner as the other streets of 
the same city now are or lawfully ought to be, 
acquire an easement in the bed of the street for 





ingress and egress to and from their premises, 
and also for the free and uninterrupted passage 
and circulation of light and air through and over 
such street, for the benefit of their property situ- 
ated thereon; (3) that the ownership of such 
easement is an interest in real estate constituting 
property within the meaning of that term as used 
in the constitution of the State, and requires com- 
pensation to be made therefor before it can law- 
fully be taken from its owner for public use; (4) 
that the erection of an elevated railroad, the use 
of which is intended to be permanent, in a public 
street, and upon which cars are propelled by 
steam-engines, generating gas, steam, and smoke, 
and distributing in the air cinders, dust, ashes, 
and other noxious and deleterious substances, and 
interrupting the free passage of light and air to 
and from adjoining premises, constitutes a taking 
of the easement, and its appropriation by the rail- 
road corporation, rendering it liable to the abut- 
ters for the damages thereby occasioned to their 
property. 

The jury in this case, under the instructions of 
the court, have found, upon evidence which justi- 
fies the finding, that the structure of the defend- 
ant in Amity street, in connection with the run- 
ning of cars thereon propelled by steam-engines, 
with the consequences naturally flowing there- 
from, constitutes an employment of the street for 
purposes not originally designed, and a perversion 
of its use from legitimate street purposes. As- 
suming, therefore, the binding force of the decis- 
ion in the Story Case, we will, when they are 
raised by sufficient exceptions, proceed to exam- 
ine some distinctions claimed by the appellant to 
exist between the cases. 

Among other things it is claimed that the Story 
Case is an authority only where abutting owners 
hold title to their property under conveyances 
similar to that of Story’s, and that abutters claim- 
ing title under, any other tenure than that of a 
deed from a municipality containing covenants 
protecting the street from any other use than that 
of a public street do not come within the princi- 
ples there determined. This claim we think is 
not well founded. We are of the opinion that no 
legal difference exists, with reference to the in- 
terest acquired by abutting owners in a public 
street, between that afforded by a title conferred 
under such a deed as Story had, or that acquired 
through a series .of mesne conveyances from the 
original owner, whose property was taken by 
proceedings in invitum, instituted by the munici- 
pality under a public statute to acquire land for 
street purposes, which provided that the land 
thus taken should be held in trust, nevertheless, 
that the same be appropriated and kept open for 
or as part of a public street, etc., forever, in like 
manner as the said public streets, etc., in the said 
city are and of right ought to be. Such proceed- 
ings created not only a valid trust in the city for 
the purposes expressed, which would preclude it 
from authorizing any other use of the land ac- 
quired than that expressly described in the stat- 
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ute, (Cooley, Const. Lim. 331,) but also consti- 
tutes a contract between the public and the abut- 
ting owners severally, by which the liabilities, 
rights, and interests of the respective parties are 
to be measured, and the enjoyment of their re- 
spective interests in the property (retained as well 
as acquired) regulated and determined. Shep- 
hard v. Mayor, etc., of New York, 13 How. Pr. 
286; In re Commissioners Washington Park, 56 N. 
Y. 144; In re Rhinebeck & Connecticut R. Co., 
67 N. Y. 242. 


It is not essential to the acquisition of an 
abutter’s rights that any land for the bed of the 
street should have been originally taken from 
him; for, whether it be so or not, he is a party to 
the proceedings to appropriate the land for a 
street, and liable to be assessed for its benefits, 
and, therefore, entitled to enjoy them. Uphamv. 
Worcester, 113 Mass. 97. He acquires his interest 
in the land taken by the same tenure by which 
parties to a partition proceeding acquire theirs, 
viz: by the judgment of a competent tribunal 
having jurisdiction, under statutory regulations, 
to prescribe and determine the rights and liabili- 
ties of the respective parties in the land to be 
affected. Mayor of New York v. Colgate, 12 N. 
Y. 148; Child v. Chappell, 9 N. Y.255. The con- 
tract created by the statute, and proceedings re- 
ferred to, applies to all persons entitled to be 
heard on the proceedings, and inures equally to 
the benefits of all, although they may be assessed 
unequally for its costs. These differences in value 
are regulated by the awards of the commissioners, 
and are intended to be apportioned as equally as 
possible among the respective abutters and in- 
dividuals benefited by the improvement according 
to the value of the property taken, and the benefits 
which they are supposed to derive from the street. 


The claim made, that the owner of property 
taken for street, obtains, through the award of 
the commissioners, full compensation for his 
property, is unfounded, unless the benefits for 
which he is assessed are inviolably secured to him 
by such proceedings. Any other construction of 
the statute would render it an efficient engine of 
frand and injustice. Au abutting owner neces- 
sarily enjoys certain advantages from the existence 
of an open street adjoining his property, which 
belong to him by reason of its location, and are 
not enjoyed by the general public, such as the 
right of free access to his premises, and the free 
admission and circulation of light and air to and 
through his property. ‘These rights are not only 
valuable to him for sanitary purposes, but are 
indispensable to the proper and beneficial use of 
his property, and are legitimate subjects of 
estimate by the public authorities in raising the 
fund necessary to defray the cost of constructing 
the street. He is, therefore, compelled to pay 
for them at their full value; and if in the next 
iustance they may, by legislative authority, be 
takea away and diverted to inconsistent uses, a 
system has been inaugurated which resembles 





more nearly legalized robbery than any other 
form of acquiring property. 

Although it may be assumed that the munici- 
pality, by proceedings to open a street, acquires 
the fee to the land taken, it is yet a qualified fee, 
held in trust, under the statute, to a certain use, 
and that use cannot be departed from without 
violating an essential condition cf the contract 
under which the land was obtained. Cooley, 
supra. The right which the municipality ac- 
quires is limited by the public necessity, and in 
this case canngt extend beyond its use for street 
purposes; and all other uses which might be en- 
joyed therein, consistent with its use as a street, 
must from necessity have remained in and re- 
sided with the person from whom it was taken, 
even after the transfer of the fee to the munici- 
pality. Inre Albany St., 11 Wend. 149; In re 
John & Cherry Sts., 19 Wend. 659; Hooker v. 
Utica & Minden Turnpike Road Co., 12 Wend. 
371; Heyward v. Mayor, etc.,7 N. Y. 314; Dun- 
ham v. Williams, 36 Barb. 136. Even if this was 
not so, the covenant implied from the language 
of the statute, and the proceedings taken there- 
under, was made with and intended for the 
benefit, among others, of abutting owners, and is 
a covenant which runs with the land, and inures 
to the advantage of each successive grantee as he 
becomes the owner thereof. Covenants by 
grantors in conveyances, to the effect that their 
adjoining lands shall be forever used in such 
manner as not to interfere with the free passage 
of light and air to the premises conveyed, are 
effectual to create an easement over the lands 
retained, for the benefit of the lands conveyed; 
and so it has been frequently held. White’s Bank 
of Buffalo v. Nichols, 64 N. Y. 75, and cases cited. 
This easement constitutes property of which its 
owner cannot lawfully be deprived without re- 
ceiving compensation therefor, and it was so held 
in the Story Case. 

The act of the legislature under which the de- 
fendant was organized and from which its 
authority to take the property in question is 
claimed to be derived, if held to authorize an 
interference therewith without making compen- 
sation, is plainly obnoxious to the objection that 
it sanctions the- taking of private property for 
public use, and is also in conflict with that pro- 
vision of the federal constitution prohibiting State 
legislatures from passing laws impairing the 
obligation of contracts. ‘The logical effect of the 
decision in the Story Case is to so construe the 
constitution as to operate as a restriction upon 
the legislative power over the public streets 
opened under the act of 1813, and confine its 
exercise to such legislation as shall authorize their 
use for street purposes alone. Whenever any 
other use is attempted to be authorized, they ex- 
ceed their constitutional power. Those statutes 
relating to public streets which attempt to change 
their use from one proper street use to another, 
are obviously within the power of the legislature, 
and cases arising under them are inapplicable to 
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the questions here involved. Such are the cases 
in respect to changes of grade; the use of a street 
for a surface horse railroad; the laying of sewer, 
gas and water pipes beneath the soil; the erection 
of street lamps and hitching posts, and of poles 
for electric lights used for street lighting. All of 
these relate to street uses sanctioned as such by 
their obvious purpose and long-continued usage, 
and authorized by the proceedings under which 
the land is appropriated for a public street. 

We also deem it unnecessary to consider those 
cases defiining the rights of municipal corpora- 
tions in lands whereof they have obtained an ab- 
solute fee, by purchase or otherwise; for no such 
case is here presented, and they are in no sense 
analogous to the questions under consideration. 
Heyward v. Mayor, ete., 7 N. Y. 314; Rexford v. 
Knight, 11 N. Y. 308; De Varaigne v. Fox, 2 
Blatchf. 95. Neither do cases apply here which 
refer to the continued control retained by the 
legislature over grants by the state of public 
privileges to individuals or corporation; for these 
are generally conferred subject to the power of 
revocation and modification whenever the public 
interests require it, and their power over them is 
attributable to the reserved rights of the State in 
the subject of the grant. East Hartford v. Hart- 
ford Bridge Co., 10 How. 536. 

It may also be proper to observe, without in- 
tending to discuss the case upon that theory, that 
it is difficult to see why this action is not main- 
tainable within the principle recently decided by 
this court in Cogswell v. New York, N. H. & H.R. 
Co., 103 N. Y. —-, 8 N. E. Rep. 537. Certainly 
that case is a conclusive authority upon the ques- 
tion as to what constitutes a taking of property 
within the meaning of the constitution, and of 
the liability of the perpetrator of such injuries for 
the damages occasioned by a corruption of the air 
through the dissemination therein of noxious and 
unwholesome elements, such as gas, smoke, dust, 
cinders, ashes, etc., to the detriment of the prop- 
erty of adjoining owners. No question arises in 
this case as to the proper rule to be laid down for 
the assessment of the abutter’s damages in such 
an action as this, inasmuch as the parties agreed 
upon the rule to be adopted, and have made that 
the law of the case. 

This action was brought upon the theory that 
the building of defendant’s railroad, and its oper- 
ation, constituted a permanent appropriation of 
the street for railroad purposes, inconsistent with 
its use for street purposes, and entitled the plaint- 
iff to recover in a single action all of the damages 
occasioned to his property by such taking. The 
case was tried upon this theory, and the defend- 
ant admitted the permanency of the intended use, 
and acquiesced in the rule of damages adopted by 
the trial court. Among the requests to charge 
made by it was that ‘‘the plaintiff can only re- 
cover such amount as has been proved to be the 
permanent loss in the value of his property by 
reason of the taking by defendant of so much of 
the easement of light, air, and access as has been 





proved to have been taken by it.’”’ The court fol- 
lowed this request, and charged that ‘‘the ques- 
tion is simply how much has he [the plaintiff] lost 
by the taking away of his light and air, and for 
that you can give him compensation, and you can 
add interest to the amount if you think fit to do 
so.” The charge of the court was not excepted 
to by the defendant; and its request, followed by 
its adoption by the court, constituted a waiver of 
any previous exception (if any there was) con- 
flicting with the rule laid down. 

The rule of damages having been thus agreed 
upon, the case was taken out of the operation of 
the Uline Case (Uline v. New York Cent. & H. 
R. R. Co.), 101 N. Y. 98, 4 N. E. Rep. 536, re- 
cently decided in this court. The rule adopted 
assumes that the cause of action arose when the 
railroad was built and put in operation, and that 
the liability of the wrong-doer for the entire 
damage then became certain, absolute and irre- 
parable. The circumstance that, at some time 
thereafter, the operation of the railroad was as- 
sumed and carried on by a lessee or grantee of the 
original wrong-doer, was entirely immaterial on 
the question of defendant’s liability, and the evi- 
dence of its subsequent operation was important 
only as bearing upon the character of the road, 
and the nature of the wrongs inflicted. 

But a single question of any importance re- 
mains to be discussed, and that refers to the 
claim made that the defendant is not liable for 
the operation of its trains, and the consequences 
flowing therefrom, in respect to the manufacture 
and distribution in the air of gas, smoke, steam, 
dust, cinders, ashes, and other: unwholesome and 
deleterious substances from its locomotives and 
trains as they move to and fro over its tracks. We 
have been unable to see any reason why the de- 
fendant should not be liable for the injury thus 


‘occasioned, provided the evidence established the 


fact that they were destructive of the easement of 
light, air, and access belonging to the plaintiff. 
It follows, necessarily, from the proposition that 
a permanent structure erected in the street, which 
interrupts, to any considerable extent, the passage 
of light and air, works the destruction of ease- 
ments for such purposes, that any incident of the 
structure which necessarily increases and aggra- 
vates the injury must be subject to the same rule. 
No partial justification of the damages inflicted 
by an unlawful structure and its unlawful use can 
be predicated upon the circumstance that, under 
other conditions and through a lawful exercise of 
authority, some of the consequences complained 
of might have been produced without rendering 
their perpetrator liable to damages. The struct- 
ure here, and its intended use, cannot be sepa- 
rated and dissected, and it must be regarded in 
its entirety in considering the effect which it pro- 
duces upon the property of the abutter. However 
the damage may be inflicted, provided it be 
effected by an unlawful use of the street, it consti- 
tutes a trespass rendering the wrong-doer liable 
for the consequences of his acts. The legislature, 
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as we have seen, had no power to authorize the 
street to be used for an elevated steam railroad; 
and that want of authority extends to every inci- 
dent necessary to make the road an operative ele- 
vated steam railroad which occasions injury to 
the rights of abutters on the street. Baltimore & 
P.R. Co. v. Fifth Baptist Church, 108 U. S. 329, 2 
Sup. Ct. Rep. 719. . 

We have carefully examined the other excep- 
tions taken by the appellants in the course of the 
trial, and all seem to us to be covered either by 
the decision in the Story Case, or the discussion 
already had. 

We have been made aware that many questions 
involved in actions by abutters against the de- 
fendant, have been agitated in other cases which 
it is stated are now on the way to this court, and 
may hereafter require consideration here. In dis- 
cussing this case we have refrained from referring 
to any of those questions, unless properly raised 
by sufficient exceptions, and necessarily involved 
in the determination of this case, leaving the con- 
sideration of all other questions to cases where 
they properly arise. 

The judgment should be affirmed. 


Norte.—The courts are in harmony in the doctrine 
enunciated in this case, that ‘‘abutters upon a public 
street in cities are entitled to damages sustained by 
them, by reason of a diversion of the street from the 
use for which it was originally taken, and its appro- 
priation to other and inconsistent uses;” but it is in 
the application of this rule that the courts find them- 
selves taking positions which it is impossible to 
reconcile. 3 

The case of Story v. New York Elevated R. Co.,! re- 
ferred to in the principal case,is a leading one, both 
from the fact that it is the first one in which the rights 
of the elevated railroads and the adjoining lot owners 
are adjudicated; and from the further fact that the 
court gave an exhaustive opinion, which was, how- 
ever, somewhat weakened by the fact that it was a 
divided court. This case occupies seventy-six pages 
in the printed report. Very elaborate briefs of the 
very eminent counsel are included, in which are cited 
over two hundred cases. It was here held that, con- 
ceding that the city retained the fee of the street, it 
dedicated it to the use specified, and covenanted that 
it should forever be kept open as a street for the bene- 
fit of the abutting lot owners; that the right thus 
secured constituted an easement, which became at once 
appurtenant to the land conveyed and formed an 
integral part of the estate in it, and constituted an 
easement, within the provision of the constitution, 
which prohibits the taking of property without just 
compensation.” 

In this action it appeared that the defendant pro- 
posed to construct a railroad about fifteen feet above 
the surface of the street, supported upon columns 
placed along and partly inside of the outer edge of the 
sidewalk, and extending across the whole traveled 
track of the street. The trial court found that this 
construction and the passing trains would, to some 
extent, obscure the light and impair the general use- 
fulness of the plaintiff’s premises; also that the line of 
columns abridges the sidewalk and interferes with the 
street as a thoroughfare, and the road would incident- 


190 N. Y. 122. 





ally damage the plaintiff’s premises and depreciate its 
value. And the court held that the proposed structure 
was incompatible with and destructive of thé use of 
the street as such, and unless the plaintiff’s property 
rights, so far as they were interfered with, were prop- 
erly acquired and compensation made therefor, said 
constitutional provision would be violated. 

The dissenting opinion in this case was upon the 
ground that the fee of the street was in the city, and 
that, following the former rulings of the court, in 
which it was held? that, where such was the case, no 
damage would accrue to the abutting lot owners, even 
if there was a steam railroad constructed on such 
street. And there does not seem to be much differ- 
ence; but the fault seems to be with the former 
rulings and not with this. 

In Pittsburg Junction R. Co. v. McCutchion,? it was 
held that the owner of property fronting on a street 
along the line of which an elevated railroad has been 
built and is operated, is entitled to compensation for 
all damages, direct or consequential, which he has suf- 
fered or might suffer, in consequence of the building 
and operation of such railroad. 7 

As to what are the consistent uses of the common 
highway, in Ohio, the language of Gilmore, C. J., in 
Railroad v. Williams,‘ is as follows: “As between the 
public and the owner of the land upon which a com- 
mon highway is established, it is settled that the pub- 
lic has a right to improve and use the highway in the 
way andinthe manner contemplated at the time it 
was established. The right to improve includes the 
power to grade, gravel, bridge or plank the road, in 
such a manner as to make it most convenient and safe 
for use by the public for the purposes of travel and 
transportation inthe usual and customary manner, 
which is well understood to be by the locomotion of 
man and beast, and by vehicles drawn by animals, 
without fixed tracks or rails to which such vehicles 
are confined when in motion. These constitute the 
easement which the public acquires by appropriating 
for the right of way for a highway, and these, in legal 
contemplation, are what the owner is to receive com- 
pensation for when his land is appropriated for this 
purpose.” This doctrine is, perhaps, too broad to 
meet the rulings of a majority of the States. 

Whether the fact that the abutting lot owner owns 
the fee of the street, or whether the same is held by 
the municipal corporation, should make a distinction, 
has caused a good deal of diversity of opinion. In a 
number of States > it has been held that, where such is 
the case, that the legislature is supreme, and that it 
can grant it for such uses as it may deem best. And 
that very eminent judgeand author, Judge Dillon, is 
of the opinion that such is the law. In section 726 of 
his valuable work on municipal corporations, he says: 
‘Where the fee of the street is in the municipality, in 
trust for the public, or in the public, the control of 
the legislature is supreme, and it may authorize or 
delegate to municipal bodies the power to authorize 
either class of railways to occupy the streets without 
compensation, either to the municipality or the ad- 
joining lot owners. But where grades are altered, or 
actual damages will be caused by such use, the legis- 

2 People v. Kerr, 27 N. Y. 188; Killinger v. Forty-second 
Street R. Co., 50 N. Y. 206. 

37 Atl Rep. 146 (S. C. Penn., Nov. 15,1886). 

435 Ohio St. 172. See also Railway v. Lawrence, 38 
Ohio St. 45. 

5 People v. Kerr, 27 N. Y. 188; Railroad Co, v. Apple- 
gate, 8 Dana (Ky.), 289; Moses v. Railroad Co., 21 Ill. 522; 
Railroad Co, v. O’Dailey, 13 Ind. 358; Clinton v. Railroad 
Co., 24 owa, 455. 
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lature ought to provide that the abutters should be 
compensated for the injury they will sustain.” And 
this view seems to be in harmony with that of Judge 
Cooley.® 

But while such is the opinion of these two leading 
jurists and a large number of authorities, there are 
also a considerable number, in addition to the princi- 
pal case, including that of the Supreme Court of the 
United States, which hold to the contrary doctrine. 

In the case of Railroad Company v. Schurmeir, the 
court says: ‘‘Attempt is also made to justify the acts 
of the railroad company as grantees of the State, upon 
the ground that the complainant, in dedicating the 
premises to the public as a street, levee and landing, 
parted with all his title to the same, and that the en- 
tire title vested in fee in the State, respondents (rail- 
road company) rely for that purpose upon the statute 
of the Territory of Minnesota.’” 

“Suppose the construction of that provision, as as- 
sumed by the respondent, is correct, it is no defense 
to the suit, because it is nevertheless true that the 
municipal corporation took the title in trust, im- 
pliedly, if not expressly, designated by the act of the 
party in making the dedication. They could not, nor 
could the State, convey to the respondents any right 
to disregard the trust, or to appropriate the premises 
to any purpose which render valueless the adjoining 
real estate of the complainant.’’§ 

And this to me seems to be the better view, that 
which is more in accordance with justice and right. 
The abutting lot owners purchase their lots and make 
the faith that the land laid out for street purposes and 
dedicated to the public for that purpose will be used 
for street purposes and for street purposes only. And 
to permit the legislature at any time that it should see 
fit to destroy the abuttjng lot owner’s property, by 
granting the use of the street for some, if not incon- 
sistent, very injurious purpose, without making him 
compensation for the injuries he has received, is a 
proposition so startling in its injustice that it seems 
almost impossible for any court to have ever coun- 
tenanced it. 

The great majority of decisions are to the effect, 
that the use of the street by a steam railroad is such 
ause of the abutting lot owner’s property as comes 
within the constitutional provisions of our various 
States, which provides that no property shall be used 
for a public purpose without compensation to the 
owner.? There seems to be no exception to this rule, 
unless it be in those States which make a distinction 
between where the title to the street is in the lot 
owner or in the municipality. 


6 Cooley on Const, Lim, 545-557. 

7 Mollandin v. Union Pac. R. Co., 14 Fed. Rep. 394; Bur- 
lington, ete. R. Co. v. Reinhackle (Neb ), 18 N. W. Rep. 
69; City of Denver v. Bayer (Colo.), 2 Pac. Rep. 6. 

87 Wall. 272. 

9 Grafton v. Baltimore, etc. Co.,21 Fed. Rep. 309; Buck- 
ner v. Chicago, ete. Co. (Wis. 1884), 19 N. W. Rep. 56; 
Brakin v. Minneapolis, etc. Co. (Minn. 1881), 11 N. W. 
Rep. 124; Mulholland v. Des Moines, ete. Co. (lows, 1882), 
13 N. W. Rep. 726; City of Cleburne v. Gulf, ete. Co. (Tex. 
1886), 18. W. Rep. 342; City of Denver v. Bayer (Colo. 
1883), 2 Pac. Rep. 6; Ward v. Detroit, etc. Co. (Mich. —), 
28 N. W. Rep. 785; Omaha, etc. R. Co. v. Rogers (Neb. 
1884), 19 N. W. Rep. 603; Williams v. New York Central 
R. Co.,16 N. Y. 97; Jersey City, etc. Co. v. Jersey City, 
etc. Co., 20 N. J. Eq.61; Imlay v. Union Branch R. Co., 26 
Conn, 249; Grand Rapids, etc. Co. v. Heisell, 38 Mich. 62; 
Sherman v. Milwaukee, etc. Co., 40 Wis. 645; Southern 
Pacific R. Co. v. Reed, 41 Cal. 256; Cooley on Const. Lim. 
546; 2 D*ylon on Munic. Corp. § 742. + 





In Pennsylvania R. Co. v. Angel,!° it was said that 
an act of the legislature cannot confer on private indi- 
viduals or private corporations, acting primarily for 
their own profit, although for the public benefit as 
well, any right to deprive persons of the ordinary 
right and enjoyment of their property, except upon 
the condition that just compensation be first made to 
the owners. This principle rests upon the express 
terms of the constitution. In declaring that private 
property shall not be taken without recompense, that 
instrument secures to owners not only possession of 
of property, but also those rights which renders 
possession valuable. 

Whether you flood the farmer’s fields so that 
they cannot be cultivated, or pollute the bleacher’s 
stream so that his fabrics are stained, or fill one’s 
dwelling with smells and noise so that it cannot be oc- 
cupied in comfort, you equally take away the owner’s 
property. In neither instance has the owner any less 
of the material things than he had before; but in such 
case the utility of his property has been impaired by a 
direct invasion of the bounds of his private dominion. 
This is taking of his property, within the constitu- 
tional sense. 

And to the same effect are the words of Mr. Justice 
Depue, in Trenton Water-power Co. v. Raff, where 
he said: “‘The destruction of private property, either 
total or partial, or the diminution of its value by an 
act of the government directly, and not merely inci- 
dentally, affect it, which deprive the owner of the 
ordinary use of it, is a taking within the constitutional 
sense.”’ 

But it tas been held that the owners of lots abutting 
on a street which the track merely crosses is not en- 
titled to compensation.!2 Nor can an action be main- 
tained for the encroachment on the street by a com- 
pany which uses and own lots on one side of the street, 
when such encroachment causes no injury to the 
property.!8 

Where a lot abuts upon an alley upon which a rail- 
road is built, with the consent of the city authorities, 
if the owner of the lot is thereby deprived of a public 
right which he has enjoyed in connection with the 
premises, and in consequence thereof sustains dam- 
ages in excess of that shared by the public in general, 
he may recover.!4 In this instance the title of the 
street was in the city. 

The majority of the courts have held that the using 
of a street by a horse railway is not a perversion of the 
street from the purposes for which it was originally 
contemplated, and that abutting lot owners cannot re- 
cover damages for such use of the street, unless they 
suffer some special damage. 

Whether or not the erection of telegraph or tele- 
phone poles, with the wires attached, on a public 
highway, isa perversion of the street, is a question 


10 N. J. Ct. Err. & App., March, 1886; 7 Atl. Rep. 432. 

86 N. J. L. 385. 

12 Morgan v. Des Moines R. Co. (Iowa, 1884), 21 N. W. 
Rep. 96, 

13 Reinard v. Burlington, ete. Co. (Iowa, 1885), 23 N. W. 
Rep. 914. 

M4 Gottschalk v. Chicago, etc. Co. (Neb. 1883), 16 N. W. 
Rep. 475. 

1s Atty-Gen v. Met. R. Co., 125 Mass. 515; s. C., 28 Am. 
Rep. 268; Trith v. Dubuque, 45 Iowa, 406; Brown v. Du- 
plessis, 14 La. Ann. 842; Elliot v. Fairhaven R. Co., 32 
Conn. 579; Hinchman v. Patterson, etc. Co., 17 N. J. Eq. 
75; Peddicord v. Baltimore, etc. Co., 34 Md. 463; Market 
St. R. v. Cent. R., 51 Cal, 583; Haight v. City of Keokuk, 
4 Iowa, 214; Com. v. Temple, 14 Gray, 75; People v. Kerr, 
27 N. Y. 189. 
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upon which the courts are hopelessly divided in their 
holdings.1¢ 

It has been held, with uniformity, that the using of 
the street for the purpose of laying gas and water- 
pipes and for the construction of sewers, etc., was not 
a perversion of the street. 

The reader wil! find a leading article upon this sub- 
ject in vol. 19, p. 382, of this JOURNAL. See also vol. 
24, p. 51. Wma. M. ROCKEL. 

Springfield, Ohio. 


16 The following courts hold in the affirmative: Metro- 
politan Tel. Co. v. Colwell Lead Co., 8up. Ct. N. Y., Au- 
gust 18. 1884; Board v. Burnett, 5. C. Ill. (1884), 18 Cent. L. 
J. 218; 8. C.,47 Am. Rep. 458. The following have held 
in the negative: Pierce v. Drew, 136 Mass. 75 (1883). But 
see dissenting opinion of Allien, J., 8. C.,49 Am. Rep. 7 
Irwin v. Great Satalse, etc., 8. C. La. (1884), 20 Cent. L. J. 
19; Gay v. Mutual Union Tel. Co., 12 Mo. App. 485. 
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1. ABATEMENT—Revival—Vendee—Real Estate. If, 
in a suit onfnotes for real estate, the vendee set up defect 
of title, and by cross- petition asked a rescission of the 
contract and died before trial: Held, that the jaction 
should be revived against his administrator and heirs. 
—Roberts v. Hoskins, Ky. Ot. App., April 23, 1887; 48. W. 
Rep. 35. 

2. APPEAL—Complaint—Cause of Action. An ob- 
jection that the complaint does not state facts sufficient 
to constitute a cause of action may be made for the 
first time on appeal.—Lowisville, etc. R. Co. v. Ader, 8. C. 
Ind., April 19, 1887; 11 N. E. Rep. 437. 

3. APPEAL — Divorce — Weight of Evidence. A 
divorce case will not be reversed on appeal upon the 
mere weight of conflicting evidence.—Henderson v. Hen- 
derson, 8. C. Ind., April 8, 1887; 11 N. E. Rep. 482. 

4. APPEAL—Excessive Verdict—Review. The ques- 
tion as to the verdict being excessive cannot be re- 














viewed on appeal.—Schenck v. Ringler, N 
March 25, 1887; 11 N. E. Rep. 382. 

5. APPEAL—Record—Dismissal. For failure to file 
a bill of exceptions, statement of facts, exceptions 
taken, etc., the case continued on payment of all costs 
by both courts.—Dodd v. Bowles, 8. C. Wash. Ter., Jan. 5, 
1887; 13 Pac. Rep. 681. 

6. APPEAL—Stay of Proceedings. An appeal from 
an order denying an injunction, with a stay-bond, does 
not revive the previous order for a stay of proceedings 
pending the hearing of the motion for an injunction.— 
Sullivan v. Weibeler, 8. C. Minn., May 12, 1887; 32 N. W. 
Rep. 787. 

7. ASSAULT AND BATTERY—Evidence—Threats—Crimi- 
nal Practice. Upon a trial for assault with intent to 
murder, evidence that the party injured had burned de- 
fendant’s property is not admissible. Mere threats, 
without overt acts, will not authorize the use of a 
deadly weapon. If, in such a case, the court in its in- 
structions omits to state the prescribed punishment, 
the verdict will not be set aside, unless it appears that 
an instruction on that point was asked for, or unless 
the verdict exceeds the statutory limit.—Rauwck v. State, 
8. C. Ind., April 19, 1887; 11 N. E. Rep. 450. 

8. ASSAULT AND BaTTERY—Pleading — Justification — 
Damages. In an action for damages for an assault 
and battery, the defendant cannot, under a general de- 
nial, give evidence of justification. Special damages 
may be awarded in such a case, although not demanded 
in the declaration.— Atkinson v. Harran, 8. C. Wis., March 
22, 1887; 32 N. W. Rep. 756. 

9. ASSIGNMENT—Compromise of Debts—Credit—Fraud. 
Though an assignment conveys all the property 
of the assignor, it may still be fraudulent. Authority 
to sell on credit renders the assignment void, but not 
an authority to compromise debts. —Bagley v. Bowe, N 
Y. Ct. App., March 26, 1887; 11 N. E. Rep. 386. 

10. ASSIGNMENT—Creditors—Equity—Conditional Sale. 
Construction of Michigan statute relating to as- 
signments for benefit of creditors. (How. Stat. Mich. § 
8749, subsec. 11.) If two persons are partners in a busi- 
ness, and one, owning practically all the property of the 
concern, selis to the other the whole of it upon condi- 
tion that he shall retain the title until the price has 
been paid, and the purchaser makes an assignment for 
the benefit of his creditors, the vendor can recover the 
original stock, but not the stock subsequently pur- 
chased by the other party.—Hdwards v. Symons, 8. C. 
Mich., April 14, 1887; 32 N. W. Rep. 706. 

ll. ASSIGNMENT — Creditors — Fraud — Receiver. 
Where a chattel mortgage, manifestly fraudulent, has 
been made, covering most of the mortgagor’s property, 
and he afterwards makes an assignment for the benefit 
of creditors to his brother-in-law, a creditor may file a 
bill to have the chattel mortgage set aside and a re- 
ceiver appointed, if the assignee refuses upon his re- 
quest to file such a bill.—Funke v. Cone, 8. C. Mich., 
April 28, 1887; 32 N. W. Rep. 826. 

12. ASSIGNMENT—Of Future Earnings—Validity. 
An assignment for a valuable consideration of all the 
wages the assignee may earn in the future, without 
limit as to time or amount, is invalid, when the assignee 
is not engaged in any employment, or even under con- 
tract for employment.—Lehigh Valley R. Co. v. Woodring, 
8. C. Penn., March 21, 1887; 9 Atl. Rep. 5s. 

18. ASSIGNMENT—Oreditors — Preference—Notice. 
In Michigan, a creditor who has no knowledge of a con- 
templated assignment for the benefit of creditors, may 
accept security for his debt. If debtor and creditor 
have agreed that the latter shall be secured, without 
aby arrangement as to the mode, a chattel mortgage 
delivered to the creditor’s attorney the day before a 
general assignment is made, and immediately filed for 
record by the attorney, is good against the assignment, 
and the filing for record is a sufficient delivery.—Vield v. 
Fisher, 8. C. Mich., April 28, 1887; 32 N. W. Rep. 838. 

14. AssUMPSIT — Money Had and Keceived. A 
plaintiff cannot recover, in an action for money bad and 
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received from a defendant who received from another 
through false representations, money for an account 
which such other and the defendant owed to plaintiff, 
and which defendant had represented to his co-debtor 
as having been paid by defendant.—Libby v. Robinson, 8. 
J.C. Me., Feb. 24, 1887; 9 Atl. Rep. 24. 

15. ASSUMPSIT— Waiver of Tort—Conversion. A 
suit on contract for saw-logs sold and delivered may be 
sustained on evidence that the logs escaped into de- 
fendant’s pond, and that he sawed them up and used 
them.— Walker v. Duncan, 8. C. Wis., April 12, 1887; 32 N. 
W. Rep. 689. 

16. BAILMENT. Where money belonging to a de- 
ceased was given to one A, who claimed it as having 
been given to him by deceased in his lifetime and by an 
unsigned will, and A subsequently gave it to B for safe- 
keeping, who held it for three years, and where no ad- 
ministrator of B had ever been appointed, held, that A 
was entitled to recover the money of B.—McCaferty v. 
Brady, 8. C. Penn., March 21, 1887; 9 Atl. Rep. 37. 

17. BANKRUPTCY — Judgment Pending Proceedings — 
Discharge. When a judgment is obtained on aclaim 
provable in bankruptcy pending the bankruptcy pro- 
ceedings; the subsequent bankrupt discharge is a bar 
thereto.—Leonard v. Yohuk, 8. C. Wis., April 12, 1887; 32 N. 
W. Rep. 702. 

18. BENEFIT SOCIETY—Change of Beneficiary—Statute. 
A member of a mutual benefit society can at any 
time change the beneficiary of his membership unless 
forbidden to do so by the constitution or rules of the 
association. The first named beneficiary has no vested 
interest in the contingent benefit. Construction of 
Indiana statute on the subject. Rev. Stat. Ind. 1881, § 
3850.— Masonic, etc. Soc. v. Burkhart, 8. C. Ind., April 7, 1887; 
11 N. E. Rep. 449. 

19. BENEFIT SOCIETY — Mutual — Pleading—Estoppel. 
Where a benefit society pleads that its rules and 
by-laws forbid the issuance of a certificate of member- 
ship to a person under eighteen years of age, it is fatally 
defective in that it does not set out such rules and by- 
laws but merely states the pleader’s conclusions. The 
reply stated that the applicant informed the agent that 
he was seventeen years and ten months old and the 
agent said that two months would make no difference, 
and thereupon issued the certificate. These facts were 
held by the supreme court to be ample if true, and be- 
ing well pleaded, their truth was admitted by the de- 
murrer. Held,that the demurrer to the reply should 
be overruled and carried back to the answer, the second 
paragraph of which, as above stated, being fatally de- 
fective. Held,further, that the society was estopped by 
its delay and failure to offer to rescind the contract or 
return the money.—Gray v. National Ben. Soc.—S. C. Ind., 
April 22, 1887; 11 N. E. Rep. 477. 

20. BENEVOLENT SocrETY—Corporation—Statute. 
An association designed to endow the wife of each 
member with as many dollars as there are members, 
cannot be incorporated as a benevolent society, under 
the law of Minnesota, Gen, Stat. Minn. 1878, ch. 34, § 
166,—State ex rel. v, Critchett, 8. C, Minn., May 12, 1887; 32 
N. W. Rep, 787. 

21, BONDs—Construction of Time of Payment. 
School bonds issued payable “in twenty-five years after 
date,” also read, “This bond will be redeemed, if desired, 
in twelve years after date:” Held, that they were not 
payable until twenty-five years had elapsed, and that 
the other clause was for the benefit of the holder, 
and at his option alone.—Allentown School Dist. v. Derr, 
8, O, Penn,, Feb, 28, 1887; 9 Atl. Rep. 55, 

22, BonbDs — Official Bonds—Pleading—County. A 
bond given by one who had contracted to make a gravel 
road is an official bond, being required by a statute. As 
such it is entitled to all the privileges accorded to such 
bonds by the statute of Indiana (Rey, Stat. Ind. 1881, § 
1221), and the obligors are liable on it, notwithstanding 
any defect in form or substance. Rulings upon plead- 
ings in such a Case and upon the powers of counties in 
Indiana.—Faurote v, State ex rel., 8. O. Ind., April 20, 1887; 
11 N. B. Rep, 472. 





























23. CHATTEL MORTGAGE — Attachment — Possession. 
A mortgage of a stock of liquors, of which the 
mortgagor is to retain possession, selling them at re- 
tail, and to apply the proceeds to satisfy the mortgage 
debt, is valid, and the mortgagee can intervene when 
the property is attached.—Langert v. Brown, 8. C. Wash. 
Ter., Jan. 28, 1887; 13 Pac. Rep. 704. 

%. CHATTEL MorRTGAGE—Foreign Corporation—Lien. 
A chattel mortgage executed by a foreign copora- 
tion on its personal property in Arkansas, and recorded 
in the county where such property is, creates on lien on 
such property in favor of the mortgagee.— Watson v. 
Thompson Lumber Co., 8. C. Ark., April 16, 1887; 48. W. 
Rep. 62. 

25. CHATTEL MORTGAGE — Possession—Administrator. 
An administrator obtains no priority over other 
creditors of the deceased as to personal property, of 
which the administrator had a bill of sale as security 
for a debt, when he obtains possession of the property 
by his appointment as administrator.—Heft’s Appeal, 
8. C. Penn., March 21, 1887; 9 Atl. Rep. 87. 


26. CHATTEL MORTGAGE—Renewal—Statute—Evidence 
—Replevin—Fixtures. Statute of Michigan concern- 
ing renewal of chattel mortgages construed. (How. St. 
Mich. § 6196.) Ifa bill of sale is proved to have been 
lost, a copy is admissible in evidence. In replevin, the 
value of the property in suit is material, otherwise with 
the value of other property in the bill of sale. A 
movable saw-mill is not a fixture, nor does it become so 
by a contract that it and certain buildings shall remain 
on the premises as a further security for the perform- 
ance of covenants.— Burrill v. S. N. Wilcox Lumber Co., 3. 
C. Mich., April 28, 1887; 32 N. W. Rep. 824. 


27. CONDITIONAL SALE—Evidence. Where plaintiff 
received from a customer two orders for a machine, the 
first order was for an absolute sale, the second a week 
later for a sale upon condition that the title should re- 
main in the vendor until the machine was paid for. One 
machine was sent and it was held competent for the 
plaintiff to prove that the purchaser was notoriously in 
bad credit as evidence that the delivery was made un- 
der the second order.—Buswell, etc. Co. v. Case, 8. J. C. 
Mass., May 5, 1887; 11 N. E. Rep. 549. 


28. CONSTITUTION—Witness—Compulsory Attendant— 
Convicts. The law requiring the production of a 
witness to testify, except when he is detained by a sen- 
tence for felony, is constitutional.— Hx parte Marma- 
duke, 8. C. Mo., October Term, 1886; 4 S. W. Rep. 91. 


29. CONSTITUTIONAL LAw — Electoral Rights. A 
statute assuming to establish a second election district 
in a town is unconstitutional if there is no provision of 
law under which an election can be held in such dis- 
trict.—State ex rel. v. Fitzgerald, 8. C. Minn., May 16, 1887; 
32 N. W. Rep. 788. 


30. CONSTITUTIONAL. LAW — Legislative Power. 
Power being given, by art. 8, § 11, of the constitution of 
Pennsylvania, to the court of quarter sessions to form 
or divide townships, the legislature has no discretion to 
take the power from the court.—Jn re Township of Bern, 
8S. C. Penn., March 14, 1887; 9 Atl. Rep. 62. 

81. CONSTITUTIONAL LAW — Title of Act. The 
Michigan act of 1885 (Sess. Acts 1885, No. 214), amending 
How. Stat. §§ 1442, 1446, declared unconstitutional, be- 
cause the object does not appear in the title.—Losch v. 
Village of St. Charles, S. C. Mich., April 28, 1887; 32 N. Ww. 
Rep. 816. 

32. CONTEMPT — Indirect — Punishment. To con- 
stitute a publication a contempt, it must refer to a 
matter pending in court and be calculated to prejudice 
the public as to the merits and to embarrass the ad- 
ministration of justice. The power to punish for such 
contempt is an arbitrary power and should be kept 
within prudent limits.— Cheadle v. State, 8. C. Ind., April 
5, 1887; 11 N. BE. Rep. 426. 

33. CONTRACT — Adoption — Frauds, Statute of. 
Where a man and his wife agree to adopt a child, but 
fail to do it according to the statute, but she lives with 
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them and they collect her wages for many years, she 
can, upon their death, compel the specific performance 
of the contract, though it is not in writing.—Sharkey v. 
McDermott, 8. C. Mo., March 21, 1887; 48. W. Rep. 107. 

34, ConTRacT—Construction — Court — Jury. The 
construction of a written contract is for the court; the 
question whether there is a contract, is for the jury.— 
Folsom v. Cook, 8. C. Penn., March 21, 1887; 9 Atl. Rep. 93. 

35. CONTRACTS — Gambling — Futures. ———Contracts, 
apparently for future delivery of grain, but which each 
party proposed to close by a settlement of differences, 
are illegal and void.—Dunn v. Bell, 8. C. Tenn., April 14, 
1887; 4S. W. Rep. 41. 

36. CONTRACT—Parol. A parol contract between 
the mortgagee of land and another person, that each 
should have one half of the mortgaged premises for 
life, under which possession is taken by the parties 
respectively, is not abrogated by the commencement of 
foreclosure proceedings by the mortgagee, nor is it a 
breach of the contract, as equity will enforce a parol 
agreement under which parties have taken possession 
of land.— Byers v. Byers, 8. C. Mich., April 28, 1887; 32 N. 
W. Rep. 831. 

37. CONTRACT—Trust Fund—Assignment. A con- 
veyed his interest in a trust fund to B, agreeing to make 
it worth $3,000. In a suit it was determined the trustee 
had a life interest therein, and A’s interest was worth 
$1,700. Held, that B was entitled to $1,300 at once.— 
Trabue v. Reynolds, Ky. Ct App., April 23, 1888; 4 8. W. 
Rep. 33. 

88. CORONER — Surety — Action — Pleading. The 
sureties on a coroner’s official bond are liable to an ac- 
tion, if he accepts an insufficient bond in a replevin case 
against the protest of the defendant. Suit may be 
brought on his official bond without previously es- 
tablishing his liability. A declaration that he “did not 
well and truly perform his duty in the premises,’ with 
the proper specifications and allegations of breaches of 
his bond, is sufficient.—People ex rel. v. Lee, 8. C. Mich., 
April 28, 1887; 32 N. W. Rep. 817. 

89. CORPORATIONS—Action by Stockholders. When 
the directors of a corporation refuse to bring a suit, 
stockholders may sue for the corporation, but the re- 
cusant directors must be made defendants.—Slattery v. 
St. Louis, etc. T. Co., 8. C. Mo., March 21, 1887; 48. W. Rep. 
79. 

40. CORPORATIONS—Assignments—Action of Directors. 
The directors of a corporation in failing circum- 
stances may, in good faith, order an assignment with- 
out the consent of the stockholders.— Descombes v. Wood, 
8. C. Mo., Feb. 28, 1887; 4.8. W. Rep. 82. 

41. CORPORATION—Discovery—Stockholders. One 
who has recovered a judgment against a corporation in 
another State, in which, by statute, stockholders are 
personally liable for the debts of the corporation, may, 
in Massachusetts, maintain a bill to compel a discovery 
by the officers of the corporation of the names of the 
stockholders in order that he may sue them.—Post v. 
Toledo, etc. Co.,8. J.C. Mass., May 5, 1887; 11 N. E. Rep. 
540. 

42. CORPORATIONS—Liability of—Transferee of Stock. 
Where a transferee of stock in a corporation signs 
a paper purporting to be an original subscription, and 
agrees to pay the subscribed amount as may be ordered 
by the directors, he is liable as an original stockholder, 
and, therefore, for the amount of the unpaid subscrip- 
tion.—Citizen’s Trust Co. v. Gillespie, 8. C. Penn., March 
21, 1887; 9 Atl. Rep. 73. 

48. CORPORATIONS — Mutual Benefit Association — 
Reorganization. A mutual benefit association will 
be compelled by a court of equity to distribute its 
assets among its stockholders upon going out of busi- 
ness, and not be allowed to use the funds to obtain re- 
insurance for its members in a new company.—Stamm v. 
N. W. Mut. Ben. Ass’n., 8. C. Mich., April 14, 1887; 32 N. W. 
Rep. 710. 

44. COUNTIES — Officers — Salaries. Where the 
county supervisors fix the salaries of county officers 



































and subsequently include aless sum in the budget of 
taxes, and the district attorney employs a clerk at the 
lower salary, such clerk cannot claim the difference be- 
tween the two rates.— People v. Supervisors of Kings 
County, N. Y. Ct. App., April 19, 1887; 11 N. E. Rep. 391. 

45. CRIMINAL LAaw—Bigamy—Indictment. An in- 
dictment for cohabiting with more than one woman as 
his wife in violation of the act of congress, need not 
allege that defendant is a male person.— United States v. 
Eldredge, 8. C. Utah, Feb. 26, 1887; 13 Pac. Rep. 673. 

46. CRIMINAL LAW—Body-stealing—Coroner.—— The 

law against stealing bodies awaiting interment, does 
not apply to the action of the authorities in ascertain- 
ing the cause of the death, nor do mere irregularities in 
the proceedings of a coroner make his assistant liable 
under the law.—People v. Fitzgerald, N. Y. Ct. App., 
March 22, 1887; 11 N. E. Rep. 378. 
: 47. CRIMINAL LAwW—Felony—Vacation of Court—Juris- 
diction. In Indiana, the circuit court has no juris- 
diction over a prosecution for felony begun by affidavit 
and information filed during its vacation.—Hoover v. 
State, 8. C. Ind., April 9, 1887; 11 N. E. Rep. 434. 

48. CRIMINAL LAw—Homicide — Self-defense. Ap 
instruction that, if a person is assaulted in such a man- 
ner as to produce on areasonable person a belief that 
he is in danger of losing his life, or of suffering great 
bodily harm, he will be justified in defending himself, 
though the danger be not real, but apparent, is correct. 
—Crews v. People, 8. C. Ill., March 23, 1887; 11 N. Rep. 404. 


49. CRIMINAL Law — Seduction — Corroboration. 
Evidence of such circumstances as usually accompany 
a marriage engagement, will satisfy the law as to cor- 
roborating circumstances in a gase of seduction.—State 
v. Hill, 8. C. Mo., March 21, 1887; 4S. W. Rep. 121. 

50. CRIMINAL LAw—Self-defense— Bodily Injury. 
When an unlawful and violent attack is made upon 
one, which reasonably indicates to the assailed that se- 
rious bodily injury is about to be inflicted upon him, he 
may kill the assailant at once.— Williams v. State, Tex. 
Ct. App., Dec. 4, 1886; 48. W. Rep. 64. 


51. CRIMINAL LAW —Two Counts — Instructions. 
Where there are two counts in the indictment, and there 
is no evidence to make the case fall under the first 
count, andthe theory of the defense is that the case 
falls under the second count, it is not error to charge 
the jury that they cannot convict under the first count. 
—Brown v. State, 8. C. Ind., April 22, 1887; 11 N. E. Rep. 
447. 

52. CRIMINAL LAW — Witnesses — Indorsement on In- 
dictment. Witnesses, other than those whose names 
are indorsed on the indictment, may be examined in a 
criminal case by the State.—State v. Phelps, 8. C. Mo., 
March 21, 1887; 48. W. Rep. 119. 

53. CRIMINAL PRACTICE—Appeal. Where no objec- 
tions are taken at the time of rulings of the trial court 
and made matters of record, the supreme court will not 
review such proceedings of a lower court upon a trial 
or murder.—Johnson v. Commonwealth, 8. C. Penn., March 
21, 1887; 9 Atl. Rep. 78. 

54. CusTOoM—Contract—Usage of Trade—Evidence.—— 
Evidence is admissible to explain the meaning of mar- 
ble “finished and ready for setting,’ as written ina 
contract.—Meyers v. Tibbals, 8. C. Cal., April 28, 1887; 13 
Pac. Rep. 695. 

55. DAMAGES—Land—Failure of Title. In an ac- 
tion for damages for failure of title to part of the land 
conveyed, the rule of damages is, no value having been 
set on that part, a sum proportionate to the amount 
paid as is the value of that price relative to all the land 
purchased.— Semple v. Wharton, 8. C. Wis., April 12, 1887; 
82 N. W. Rep. 690. 

56. DEEDS — Boundaries — Bona Fide Purchaser. 
Where A conveys to B some real estate, but includes by 
mistake of boundary too much land, and B goes into 
possession and sells to C, a bona fide purchaser, A can- 
not recover from C the excess so conveyed.—Garrison 
v. Crowell, 8. C. Tex., April 15, 1887; 45. W. Rep. 69. 
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57. DEED—Delivery — Acceptance — Record. The 
fact that a deed has been recorded in accordance with 
the statute of a State is not sufficient evidence, without 
more, of its delivery by the grantor or of its acceptance 
by the grantee. These facts must be made to appear 
by additional evidence. — Gifford v. Corrigan, N. Y. Ct. 
App., April 19, 1887; 11 N. E. Rep. 498. 

58. DEED—Reservation of Right to Mine. Where a 
grantor, in a deed of lands, reserves “the entire privi 
lege of all ore on said premises,” with the right of entry 
to mine, clean and take away the ore free from hin- 
derance, held that the reservation was an acceptance 
and the fee in the reserved mineral remained in the 
grantor.— Thompson v. Mattern, 8. C. Penn., March 14, 
1887; 9 Atl. Rep. 70. 

59. DESCENT — Distribution — Bastard. A woman 
had an illegitimate son, who married and died leaving 
issue. She also had a legitimate son, who died subse- 
quently, intestate and childless. The mother died prior 
to the death of the legitimate child. Held that, under 
Illinois law, the children of the illegitimate son inher- 
ited from the legitimate son.Bales rv. Elder, 8. C. ILL, 
March 23, 1887; 11 N. E. Rep. 421. 

60. DESCENT—Distribution—Statute. The partition 
and distribution of the estate of an intestate must be 
governed by the law in force at the time of his death.— 
Brown v. Critchell, 8. C. Ind., April 27, 1887; 11 N. E. Rep. 
486. 

61. DRAINAGE—Township. Townships in Michigan 
cannot act jointly in the matter of drainage, and such 
action for the construction of drains through more 
than one township is illegal and no tax can be levied to 
defray the expense of it.—Hubbell v. Robertson, 8. C. 
Mich., April 28, 1887; 32 N. W. Rep. 311. 

62. EASEMENT —Grant—Right of Way. Words ina 
deed stating that “there isa passage wayonthe * * * 
which is to be used in common with the abutters 
thereon,” confers no right appurtenant to the land of 
an abutter who is not a party to the deed.—Murphy v. 
Lee, 8. J. C. Mass., May 6, 1877; 11 N. E. Rep. 550. 


68. ESTOPPEL—Silence of Party. In an action by a 
mortgagee against the mortgagor for mortgaged prop- 
erty sold by latter evidence that, immediately after the 
execution of the mortgage and in the presence of the 
mortgagee, the mortgagor told the magistrate before 
whom it was executed that it was without considera- 
tion and not bona fide, held inadmissible to create an 
estoppel on part of mortgagee who did not deny the 
truth of the statement.—Perry v. Dow, 8. C. Vt., April 30, 
1887; 9 Atl. Rep. 12. 


64. ESTOPPEL—“Standing by.”—A mortgagee may be 
estopped by standing by in silence while the mortgagor, 
seeking to obtain a loan, represents to another person 
that the mortgage has been satisfied. In such a case he 
cannot enforce his mortgage to the detriment of the 
party who has loaned money upon the faith of such 
representations.—Kelley v. Fisk, 8. C. Ind., April 21, 1887; 
11 N. E. Rep. 453. 

65. EVIDENCE — Contract — Partnership — Atttorney. 
One who has signed with another a written con- 
tract to act as agents for plaintiff in the sale of goods, 
may show by parol that he was not the partner of the 
other agent, but he cannot thus show that he is not 
bound by the written contract of agency. An inquiry 
of an attorney as to a matter of fact does not make the 
relation of attorney and client nor make the communi- 
cations privileged. Statements made to the known at- 
torney of the other side are not privileged. A defend- 
ant cannot testify in rebuttal as to his declarations 
drawn out in cross-examining plaintiff's witness. It is 
not error to exclude a witness offered in rebuttal by 
plaintiff if he fails to show what he expects to prove by 
the witness.—Plano, etc. Co. v. Frawley, 8. C. Wis., April 
12, 1887; 32 N. W. Rep. 768. 

66. EVIDENCE—Letters— Admissions. In an action 
for breach of contract, letters by plaintiff, tending to 
show he claimed nothing from defendant, written be- 
tween the time of the illegal breach and the bringing of 





























the suit, are admissible.—Moore v. Campbell, 8. C. Cal., 
April 25, 1887; 13 Pac. Rep. 689. 

67. EXECUTION—Exem ption—Housekeeper. Under 
Kentucky law, a housekeeper with a family, who can 
claim exemptions for a family, refers to one who has 
one or more persons dependent upon him, whom he is 
under legal or moral obligations to support.—Carter v. 
Adams, Ky. Ct. App., April 23, 1887; 4.8. W. Rep. 36. 

68. EXECUTION—Return—Vacation. A return to an 
execution of satisfaction by levy and sale will be 
vacated, if it appears that the mortgagee of the prop- 
erty sold recovered its full value from the judgment 
creditor, and it also appearing that the judgment debtor 
had no interest in the property sold.—Osborne § Co. v. 
Wilson, S. C. Minn., May 12, 1887; 32 N. W. Rep. 786. 

69. EXECUTION — Sale — Fixtures. In Arkansas, a 
sale by the sheriff of a cotton gin, condenser and gin 
house at the court house door, without the presence 
there of the articles, is valid.— Morrow v. McGregor, 8. C. 
Ark., April 16, 1887; 4S. W. Rep. 49. 


70. EXECUTOR—Administrator — Appointment — Cred- 
itor—Statute. If, in Michigan, the next of kin do not 
apply for letters of administration within thirty days, 
the probate court will grant letters to a creditor upon 
petition filed in accordance with the statute. The 
proper procedure in these matters discussed and set 
forth.— Wilkinson v. Conaty, 8. C. Mich., April 28, 1887; 32 
N. W. Rep. 841. 


71. EXECUTORS—Administrators— Preferred Class.— 
Letters of administration issued to a person not one of 
those preferred by statutory provision, are not abso- 
lutely void; new letters cannot be granted until the 
first are revoked.—Jones v. Bittinger, 8. C. Ind., April 23, 
1887; 11 N. E. Rep. 456. 

72. EXECUTORS — Administrators — Fees of Auditor. 
Where there is no testimony that the fee of the 
auditor of the accounts of an administrator are un- 
reasonable, the court will not assume it to be excessive. 
—McCann’s Appeal, 8. C. Penn., March 21, 1887; 9 Atl. Rep. 
48. 

















73. EXECUTORS—Claims—Probate Court — Jurisdiction 
— Parties — Limitation — Contract. If the statute 
fixes the class to which a claim against an estate be- 
longs, it need not be stated in the judgment, if a claim 
has been filed in time and the executor has due notice. 
Ruling as to jurisdiction of probate courts in Illinois. 
After the appellate court has decided upon a question 
of parties, the court below may, upon a retrial, sub- 
stitute the right party. Such a substitution does not 
make the claim a new claim nor let in the statute of 
limitations. An agreement between a widower and his 
mother-in-law; by which the deceased wife’s estate was 
divided equally and the survivor to take the whole es- 
tate, real and personal, was held valid.—McCall v. Lee, 
8. C. Ill, March 23, 1887; 11 N. E. Rep. 522. 


74. FALSE PRETENSES— Representations — Indictment 
—Inducement. An indictment which, after setting 
out the false representations as to business and capital, 
states that certain merchants, “relying on such repre- 
sentations and believing them to be true, and being de- 
ceived thereby” sold goods on credit,” is insufficient, if 
it does not allege that the merchants were induced to 
sell the goods by such false representations.—<State v. 
Connor, 8. C. Ind., April 23, 1887; 11 N. E. Rep. 454. 


75. FEEs—Clerk of Court—County. The clerk of 
the court is not entitled to compensation from the 
county for entering on the minutes the opening and 
closing orders of the court.— Taylor v. Commrs. of Wash- 
ington Co., 8. C. Ind., April 22, 1887; 11 N. E. Rep. 436. 


76. FENCES—Procedure—Statute. Construction of 
the statutes of Wisconsin relating to fences, fence 
viewers, their jurisdiction, notice, expenses, ete. Rev. 
Stat. Wis. § 1397.—Vaelz v. Brellenfield, 8. C. Wis., March 
22, 1887; 32 N. W. Rep. 757. 

77. Fraup—Assignment of Mortgage—Evidence 
In an action to set aside an assignment ofa bond and 
mortgage, as having been fraudulently obtained, the 
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evidence was that complainant was weak in mind and 
body at the time of assignment, and that he was not in- 
debted to defendant, as defendant alleged, and that it 
had been procured through the persuasions of defend- 
ant, held, that the assignment was fraudulently ob- 
tained.— White v. Borden, N. J. Ct. Ch., April 16, 1887; 9 
Atl. Rep. 25. 

78. FRAUDS—Statute of —Ante-nuptial Contract. 
The reduction of an ante-nuptial verbal contract to 
writing after the marriage, will not take it out of the 
statute of frauds.—Mc Anulty v. Mc Anulty, 8. C. Tll., March 
28, 1887; 11 N. E. Rep. 397. 

79. FRAUDS—Statute of— Executory Contract. In 
Wisconsin, a verbal contract for the sale of goods for 
future delivery for $50 or more is void, unless the buyer 
shall accept the goods, or pay at the time part of the 
price. Rev. Stat. Wis. § 2308. A plaintiff cannot recover 
under a finding which does not show acceptance, but 
shows a subsequent payment of $250 as part of the price. 
The chapter above cited is not repealed by chapter 81, 
Laws of Wisconsin 1883, which applies to written con- 
tracts.—Kerhof v. Atlas Paper Co., 8. C. Wis., April 12, 
1887; 32 N. W. Rep. 766. 

80. Fraup—Undue Influence. Where an old and 
weak-minded man was led to believe that he was liable 
to be harassed by suit to enforce payment of his debts, 
and thus induced to part with his property to the de- 
fendants for a small consideration, held, that his heirs 
were entitled to have the conveyance annulled. — 
Churchill v. Scott, 8. C. Mich., April 21, 1887; 82 N. W. Rep. 
737. 

81. FRAUDULENT CONVEYANCE — Fraud — Bona Fide 
Purchaser—Evidence—Appeal— Witness.-—— One who 
has a legal right to damages is a creditor, although he 
has not brought suit,so far as concerns a question of 
fraudulent conveyance. One who pays purchase money, 
after knowledge of grantor’s fraud,is not a bona fide 
purchaser. It is competent to prove conversations be- 
tween the grantor and grantee of an alleged fraudulent 
conveyance, to show grantee’s knowledge of plaintiff's 
demand. Whether there has been a conspiracy is a 
question for the trial court.—Hunsinger v. Hoffer, 8. C. 
Ind., April 19, 1887; 11 N. E. Rep. 468. 

82. FRAUDULENT CONVEYANCE—Preference of Wife— 
Chattel Mortgage. A husband may prefer his wife 
as a creditor if there is no fraud in the transaction. 
Neither the statute of limitations nor presumption of 
payment from lapse of time applies to aloan by a wife 
to her husband. A chattel mortgage may be made to 
be due at once, if an execution be levied on the mort- 
gaged property. The wife, if a mortgagee, may allow 
her husband (the mortgagor) to use the mortgaged 
chattels.—Dice v. Irvin, 8. C. Ind., Aprif27, 1887; 11 N. E. 
Rep. 488. 

83. GAMING CONTRACTS—Corporation—Stockholders.— 
Stockholders of a corporation, created apparently for 
legal objects, but intended for gaming contracts, which 
were afterwards conducted, may be held individually 
liable for such illegal acts of its managers or officers.— 
McGrew v. City Produce Exchange, 8. C. Tenn., March 14, 
1887; 4.8. W. Rep. 38. 

84. Gas Company—Contract—Price. An ordinance 
granted a gas company certain privileges, provided 
they should furnish gas equal to, and at rates as favor- 
able as, the terms of another company, which company 
subsequently reduced its charges. Held, this company 
must also reduce its charges.—Decatur Gas L. Co. v. De- 
catur, 8. C. Ill., March 23, 1887; 11 N. E. Rep. 406. 

85. GUARDIAN AND WARD—Bond — Fraud — Release — 
Confidential Relations—Laches. A release obtained 
by a father, guardian of his daughter, is presumably 
fraudulent, if obtained immediately after her majority, 
and without her having any legal advice. Such release 
will not discharge the sureties on the guardian’s bond. 
The daughter in such case does not lose her remedy by 
laches, although her suit is not brought for five years 
after the execution of the release and four years after 
she has been advised of her rights in the premises.— 
Carter v. Tice, 8. C. Tl., March 28, 1887; 11 N. E. Rep. 529. 























86. GUARDIAN AND Warp—Sale of Land—Bond—Lia- 
bility. The jurisdiction of a probate court to order 
the sale of the realty of a ward is founded on a proper 
petition, and on appeal, when such a petition exists, it 
will be presumed the proceedings were regularly con- 
ducted, and the bondsmen cannot defeat their liability 
by showing irregularities in the proceedjngs.—Appeal of 
Schlee, 8. C. Mich., April 14, 1887; 32 N. W. Rep. 717. 

87. GUARDIAN AND WARD— Sale of Land — Statute — 
Limitations. The Wisconsin statute’ of limitations 
(Gen. Stat. 1878, § 50; Comp. Stat. 1858, ch. 38, § 23) applies 
to an action to recover land sold by a guardian under 
license of a probate court, although the proceedings of 
that court are irregular and erroneous.—Smith v. Swen- 
son, 8. C. Wis., May 12, 1887; 32 N. W. Rep. 784. 

88. HIGHWAYS — Maintenance — Relief From. 
Where, by statute, one town is compelled by order of 
court to contribute by assessment toward the mainte- 
nance of a highway in another town, and it is provided 
that the order may be vacated on proof that such high- 
way is a necessity to any inhabitant of the town to 
which the assessment is paid: Held, no error to vacate 
the order upon proof that, for half its length,the high- 
way was a necessity to two inhabitants of such town, 
and for its whole length was necessary to give such in- 
habitants and others reasonable facilities for conduct- 
ing their ordinary business.— Wardsboro v. Jamaica, 8. C. 
Vt., April 30, 1887; 9 Atl. Rep. 11. 

89. HiGHways—Obstruction—Abutters. One who 
owns half the highway, forty feet wide, is not entitled 
to damages because the other half has been obstructed 
by a railroad embankment eleven feet wide. Ruling as 
to measure of damages.—Jndiana, etc Co. v. Eberle, 8. C. 
Ind., April 19, 1887; 11 N. E. Rep. 467. 


90. HIGHWAY — Prescription — Dedication — Inter- 
ryaption. To establish a highway by prescription, 
the general public must have used under claim of right 
a defined way without interruption for twenty years. 
A gate across it kept closed at certain stated times for 
four years destroys such prescriptive right. A dedica- 
tion of a highway is made only by the proved intention 
of the owner to dedicate and an acceptance equally 
clear by the public.—Shellhouse v. State, 8, C. Ind., April 
27, 1887; 11 N. E. Rep. 484. 

91. HIiGHWAysS—Repairs—Relief. If a town levies a 
tax of forty cents on the $100 for bridges and twenty- 
five cents for road, the latter of which can be paid in 
work, it is entitled to county aid.—Board of Supervisors 
of Champaign Co.v. Town of Condit, 8. C. Ill., March 23, 
1887; 11 N. E. Rep. 394. 

92. HOMESTEAD—Head of Family — Intention. A 
man may be the head of a family under the homestead 
law, although his family may consist only of a wife, 
who has deserted him. The abandonment of a home- 
stead, after it is once established, is always a question 
of intention.—Gates v. Steele, 8. C. Ark., March 26, 1887; 4 
S. W. Rep. 53. 

93. HUSBAND AND WIFE— Ante-nuptial Contract — 
Wife’s Property. The possession of a wife’s prop- 
erty, secured to her by ante-nuptial contract by the 
husband, is in her possession, and when he invests it in 
his name, he must prove her consent thereto.— Gordon 
v. Eans, 8. C. Mo., March 21, 1887; 48. W. Rep. 112. 


94. HUSBAND AND WIFE — Wife’s Real Estate — Mort- 
gage. A mortgage of the wife’s land by herself and 
her husband is valid, though the note signed by herself 
and husband is void as to herself, she having no 
separate estate in the land.—Hagerman v. Sutton, 8. C. 
Mo., Feb. 28, 1887; 4S. W. Rep. 73. 

95. INJUNCTION — Vacating — Notice of Motion. 
When defendant moves to vacate an injunction and 
supports his motion by evidence that the thing com- 
plained of has been abated, the plaintiff is entitled to 
notice of the motion and should be allowed to support 
his first prima facie case.—Hefion v. Bowers, 8. OC. Cal., 
April 27, 1887; 13 Pac. Rep. 690. 

96. INSOLVENCY — Account Books. 
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titled to a discharge in insolvency, unless he has kept 
for the period material to the inquiry ‘‘a cash-book and 
other proper books of account.”’—Jones v. First Nat. Bank, 
8. J. C. Me., March 1, 1887; 9 Atl. Rep. 22. 


98. INSURANCE — Benevolent Societies. Where a 
lodge issued endowment certificates to each member, 
which entitled his wife or children or other beneficiary 
whom he would name to $1,000 upon his death, held, 
such certificates are in all essentials insurance policies, 
and will be treated as such.—Goodman v. Jedidiah Lodge, 
Md. Ct. App., March 16, 1887; 9 Atl. Rep. 13. 

99. INSURANCE — Benefit Association— By-Laws. 
Where charter of X declares its purposes to be bene- 
fiting and aiding the widows and orphans of deceased 
members, and a by-law provides that the benefit will 
be paid to such person as deceased may have designated 
as appears from the association’s records: Held, that 
where there are no restriction or prohibitory clauses in 
the charter the person designated by the member, 
though other than his widow or orphan, may receive 
same.—Maneely v. Knights of Birmingham, 8. C. Penn., 
March 28, 1887; 9 Atl. Rep. 41. 

100. INSURANCE, FIRE—Foreign Company—License,—— 
An insurance company must show that it is a stock ora 
mutual company, to obtain a license to insure against 
fires, in Illinois.—Mut. Fire Ins. Co. v. Surgett, 8. C. IIL, 
March 25, 1887; 11 N. E. Rep. 410. 

101. INSURANCE—Life—Forfeiture. Circumstances 
stated under which, after repeated failures to pay pre- 
miums by the assured, the insurer was held authorized 
to hold the policy to be forfeited.—Holly v. Metropolitan, 
etc. Co., N. Y. Ct. App., April 19, 1887; 11 N. E. Rep. 507. 

102. INSURANCE—Life—Transfer — Trust — Revocation. 
One who has insured his life for the benefit of his 
mother, who has paid the first two premiums, reserving 
no power of revocation, cannot, after his marriage, 
surrender the policy and take out another as a con- 
tinuation of it, in favor of his wife. A trust is created 
in favor of the mother and the policy cannot be trans- 
ferred to the wife without the mother’s consent.— 
Pingrey v. National, etc. Co., 8.3. C. Mass., May 6, 1887; 11 
N. E. Rep. 562. 

108. INSURANCE—Mutual—Assessments—Proof. In 
a suit for an assessment in a mutual insurance com- 
pany, the company must prove the facts establishing 
the claim; where, however, the charter says the secre- 
tary’s certificate shall be prima facie evidence thereof, 
the burden is on the defendant to prove it is invalid for 
fraud or gross mistake.—Susequehanna, etc. Co. v. Gacken- 
back, 8. C. Penn., March 21, 1887; 9 Atl. Rep. 90. 


104. INSURANCE — Unlawful Act. Deserting from 
the army is not an unlawful act, within the meaning of 
a policy of accident insurance. One who is shot by a 
sheriff who is attempting to arrest him, but does not 
know who he is, does not lose his life by “the design” of 
the other party (the sheriff), within the meaning of the 
policy.— Utter v. Travelers’, etc, Co.,8.C. Mich., April 28, 
1887 ; 82 N. W. Rep. 812. 

105. INTOXICANTS — License — Revenue Laws. In 
Wisconsin, a brewer who, having a duly licensed place 
of business, establishes another in another town a short 
distance from the first and there sells beer without 
authority from that town, is guilty of the offense of sell- 
ing liquor without license, and is not protected by his 
license under the federal revenue laws.—Pietz v. State, 
8. C. Wis., April 12, 1887; 32 N. W. Rep. 763. 

106. INTOXICANTS — Sale — License — Evidence, A 
sale of intoxicating liquor, made before the license fee 
is paid and before the bond is filed, is illegal, and, 
though the license is of an earlier date, evidence may 
be introduced to show that it was issued at a later date, 
and that the license had not then been issued nor the 
bond filed.—Com, v. Welch, 8. J. C. Mass., May 5, 1887; 11 
N. E. Rep. 423. 


























107. JUDGMENTS — Probate Court— Collateral Attack. “ 





The judgments of probate courts in matters within 
their jurisdiction are not subject to collateral attack.— 
Camden v. Plain, 8. C.Mo., Feb. 28, 1887;4 8. W. Rep. 86. 





108. JURY—Will — Procedure —Appeal—Evidence—Ex 
pert. A will contest is triable of right by a jury. 
Vacancies in the regular panel may be filled by impan- 
eling by-standers. The admission of irrelevant or im- 
material evidence is not usually reversible error. Ex- 
pert opinion may be based on either proved or hypo- 
thetical facts. Loose expressions do not vitiate an in- 
struction, if taken as an entirety the instruction is clear 
and correct.—Deig v. Morehead, 8. C. Ind., April 20, 1887; 
11 N. E. Rep. 458. 

109. LARCENY—Lost Property.—— One is guilty of 
larceny who finds and appropriates lost property if he 
has reasonable means of finding the owner if he should 
try.—State v. Boyd, 8. C. Minn., May 6, 1887; 32 N. W. Rep. 
780. 

110. Laws —C®@nflict Of — Jurisdiction—Death. In 
an action for death occurring in Tennessee, the juris- 
diction is not lost because the contract of employment, 
or residence of parties, etc., was in another State.— 
Chesapeake, etc. R. Co. v. Higgins, 8. C. Tenn., April 8, 1887; 
48. W. Rep. 47. 

111. LEASES—Renewals—Perpetuity. A lease with 
covenants for renewals will not be so construed as to 
create a perpetuity.—Lyons v. Mayor of New York, N. Y. 
Ct. App., March 22, 1887; 11 N. E. Rep. 369. 

112. LEvy—Lumber—Delinguent Taxes. When an 
officer levies on a pile of large lumber by taking pos- 
session of a part of it, notifying the only person there 
of his levy, and by posting notices of his levy and pre- 
pared sale of the lumber, his levy is sufficient.—New 
Richmond L. Co. v. Rogers, 8. C. Wis., April 12, 1887; 32 N. 
W. Rep. 700. 

113. LICENSE — Revocation — Notice — Estoppel—Rail- 
roads. If a parol license of a right of way is given, 
under which work has been done and money expended, 
the licensor is estopped from revoking the license. 
Whatever puts a party upon inquiry is notice. In 
Indiana, a railroad is entitled to a right of way six rods 
wide, and a license to build a railroad on the licensor’s 
land is presumed to carry a right toa strip of that 
width.—Campbell v. Indianapolis, etc. Co., 8. C. Ind., April 
26, 1887; 11 N. E. Rep. 482. 

114. LrEN—Contract. Where, by a contract, the 

*plaintiff agreed to launder collars and cuffs for defend- 
ant, a manufacturer of those articles, and return them 
as fast as they may be laundered, payment for his work 
to be made at the end of each month, he has no lien on 
those collars and cuffs in his possession for payment for 
his work, he having no right to the possession of the 
goods-— Wiles Laundry Co. v. Hahlo, N. Y. Ct. App., April 
19, 1887; 11 N. E. Rep. 500. 


115. LIMITATION OF ACTIONS — Mortgage — Payment. 
Where one interested in the equity of redemption 
pays upon a mortgage debt the interest or a portion of 
the principal, the presumption that the mortgage has 
been paid is repelled, and the statute of limitations does 
not operate against the payer nor against any owner of 
the equity.—Hollister v. York, 8. C. Vt., April 30, 1887; 9 
Atl. Rep, 2. 

116. MALICIOUS PROSECUTION—Abuse of Process. 
The securities of an officer having caused him to be in- 
dicted for (alleged) embezzlement and procured his ar- 
rest, had him held in custody several days for the pur- 
pose of securing indemnity and succeed in doing so, 
and then directed that the indictment should not be 
brought forward, are not liable for malicious prosecu- 
tion but are liable for malicious abuse of criminal pro- 
cess.— Wood v. Bailey, 8. J. C. Mass., May 6, 1887; 11 N. E. 
Rep. 567. 

117. MARRIED WoMAN—Contract—Regarding Separate 
Estate. A married woman, under Penn. act of April 
11, 1847, can bind her separate estate by a contract for 
services necessarily required and rendered in harvest- 
ing, housing, and marketing, for her benefit, the grown 
crop upon a farm owned in her own right-—Botts v. 
Knobb, 8. C. Penn., April 11, 1887; 9 Atl. Rep. 33. 


118. MASTER AND SERVANT—Negligence—Co-employee 
Vrice-principal. A master is not liable for injuries 
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sustained by a servant from the negligence of a higher 
servant, when the latter is acting as a co-servant, but 
only when the latter is discharging the master’s duty.— 
Loughlin v. State, N. Y. Ct. App., March 22, 1887; 11 N. E. 
Rep. 371. 

119. MECHANIC’s LIEN—Earth Work. A mechanic’s 
lien is not authorized for filling in and grading the 
earth about buildings already erected.—Pratt v. Duncan, 
8. C. Minn., May 9, 1887; 32 N. W. Rep. 709. 

120. MECHANIC’s LIEN—On Public Buildings. Me- 
chanics and material men doing work and furnishing 
material for public buildings, such as school houses, 
are entitled to a lien on such buildings to secure them 
in their claims.—8ell v. Mayor of New York, N. Y. Ct. 
App., March 22, 1887; 11 N. E. Rep. 495. 

121. MORTGAGE — Absolute Deed —Parol Defeasance. 
A executed and delivered to B a deed absolute on 
its face. A claimed it was intended to be a mortgage. 
One witness testified that A owed B money, that no 
money passed on delivery of deed to B and that it was 
intended to protect B. Another testified to the same, 
and further that B agreed to reconvey to A when the 
amount loaned by B to A was paid, or to sell and repay 
himself and to pay the balance to A. Held, sufficient to 
show that deed was intended merely for security.— 
Pearson v. Sharp, 8.C. Penn., March 14, 1887; 9 Atl. Rep. 38. 

122. MORTGAGE — Foreclosure —Husband and Wiie — 
Statute. Ruling upon Indiana statute. (Rev. Stat. 
Ind. 1881 § 2508). A purchaser from a wife of land which 
had been sold upon foreclosure of a mortgage made by 
the husband alone, takes a fee of an undivided third of 
the land.—Jefferson v. Coleman, 8. C. Ind., April 21, 1887; 11 
N. E. Rep. 465. 

123. MORTGAGE — Forclosure — Parcels. When a 
mortgage is given over several parcels of land, it is 
within the discretion of the court in a proper case to di- 
rect the lands to be sold as a whole.—Hopkins v. Wiard, 
8. C, Cal., April 25, 1887; 13 Pac. Rep. 687. 

124. MUNICIPAL CORPORATION—Assessment—Remedy— 
Statute —Warranty. In Massachusetts, one ag- 
grieved by assessments for local improvements must 
proceed by certiorari and not by action to recover taxes 
paid under construction of statute (Stat. Mass. 1869, ch. 
6), chartering city of Haverhill. A betterment tax le- 
gally imposed is a breach of warranty against incum- 
brances.—Foley v. City of Haverhill, 8. J. C. Mass., May 5, 
1887; 11 N. E. Rep. 554. 

125. MUNICIPAL CORPORATION—Defective Streets. 
In Michigan, a municipal corporation must use its own 
judgment in regard to the manner in which crosswalks 
shall connect with sidewalks, and the fact that a part of 
the crosswalk, put down by a property owner was al- 
lowed to remain a few inches higher than another, will 
not render a village liable for an injury to a child caused 
by such walk.—Shippy v. Village of Au Sable, 8. C. Mich., 
April 21, 1687; 32 N. W. Rep. 741. 

126. MUNICIPAL CORPORATION—Exemption—Cemetery 
—Statute. Under the law of Minnesota (Gen Stat. 
1878, ch. 34, § 259), cemetery property is exempt from “all 
public taxes and assessments.” This exemption in- 
cludes sidewalks in front of such property.—Oakland, 
etc, Assn. v. City of St. Paul, 8. C. Minn., May 5, 1887; 32 N. 
W. Rep. 781. : 

127. MUNICIPAL CoRPORATION—Local Improvements— 
Railroads. A railroad company, whose property is 
benefited by the construction of a boulevard, is liable 
to an assessment therefor.—Chicago, etc. R. Co. v. People, 
8. C. L., March 23, 1887; 11 N. E. Rep. 418. 

128. MUNICIPAL CORPORATIONS—Opening Street — De- 
scription in Deed. A description of land in the deed 
of the vendee as bounding on a street, has no bearing 
on the question in an action for damages against a 
municipal corporation sustained by the taking of land 
for such street.—Borough of Eastonv. Rinck, 8. C. Penn., 
March 11, 1887; 9 Atl, Rep. 63. 

129. NEGLIGENCE—Contributory Negligence—Evidence. 
When a plaintiff, sixty-five years old and weighing 
pounds, sues for damages sustained when alighting 
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from a train, the jury may take into consideration her 
age, size and physical condition.—Hickman v. Mo. Pac. R. 
Co., 8.C. Mo., March 21, 1887; 48. W. Rep. 127. 

130. NEGLIGENCE—Damages — Ulterior Consequences. 
In an action for injuries caused by negligence, it is 
no error to admit evidence ofthe ulterior consequences 
which may ensue from the injuries sustained.— Toges v. 
N. Y¥. Cent., etc. R. Co., N. Y. Ct. App., March 8, 1887; 11 N. 
E. Rep. 369. 

131. NEGLIGENCE — Evidence — Jury. A railroad 
company may be held liable for injuries caused to a 
passeager by the fall of a lamp shade, ifit was defective 
and unsafe because of the company’s negligence, and 
that is a question for the jury.— White v. Boston, etc. Co., 
8. J. C. Mass., May 7, 1887; 11 N. E. Rep. 552. 

132. NEGLIGENCE — Premises — Railroads. A rail- 
road must keep its platforms in a safe condition, and is 
liable to one lawfully there forinjury sustained through 
their bad condition.—St. Louis, etc. R. Co. v. Fairbairn, 8. 
C. Ark., March 19, 1887; 48. W. Rep. 50. 

133. NEGLIGENCE — Proximate and Remote Cause— 
Statute. A person engaged in navigating a canal 
who is injured by the insufficiency of a bridge over the 
canal which he crossed, is entitled to damages from the 
State, under the Laws of New York, 1870; ch. 321, and is 
not within the exception contained in the first section 
of that chapter.—Rezford v. State, N. Y. Ct. App., April 
19, 1887; 11 N. E. Rep. 514. 

134. NEGLIGENCE—Railroads—Engineer. When an 
engineer could see 500 feet ahead on the track, but only 
saw a small child on it about forty rods ahead, and then 
tried to stop the train, and there is evidence that the 
child must have reached the track but a very brief time 
before the accident occurred, there is no inference that 
the engineer could have seen the child sooner than he 
did.—Chrystal v. Troy, etc. R. Co.,N. Y. Ct. App., March 
22, 1887; 11 N. E. Rep. 380. ‘ 

135. NEGLIGENOE — Railroads — Passenger — Instruc- 
tions. When a jury finds that the plaintiff was in- 
jured owing to the negligence of the defendant, a rail- 
road, the instructions being correct, the verdict will not 
be disturbed on appeal, though the circumstances may 
indicate that the accident was not due to that cause.— 
St. Louis, etc. R. Co.v. White, 8. C. Ark., March 19, 1887; 4 
S. W, Rep. 52. 

136. NEGLIGENCE—Trial—Fraud—Accord and Satisfac- 
tion. The questions of negligence and contributory 
negligence are questions for the jury, when the evidence 
conflicts. When there is a question of fraud arising out 
of an attempted accord and satisfaction, it is the duty 
of the trial court to explain fully to the jury what they 
may consider in determining it, and what constitutes 
such a fraud as will authorize a rescission of an agree- 
ment.—Lewless v. Detroit, etc. Co., 8. C. Mich., April 14, 
1887; 32 N. W. Rep. 790. 

137. NEGOTIABLE INSTRUMENT — Notice to Indorser— 
Statute. In Massachusetts, by statute (Pub. Stat. 
ch. 77, § 16), notice may be given indorser of non-pay- 
ment or non-acceptance by depositing the notice 
“sufficiently directed” in the post-office of the town or 
city in which the indorser resides or does business. 
Under this statute, it is sufficient to address the letter 
in the name of the person intended with the town or 
city, and without the street and number, if it appears 
that he received his letters at the post-office and not by 
postal delivery.— Morse v. Chamberlin, 8. J. C. Mass., May 
7, 1887; 11 N. E. Rep. 560. 

138. NEGOTIABLE INSTRUMENTS — Requisites. 
Where A makes out a bill for articles purchased by B to 
complete a contract with C, and C indorses the bill as 
accepting it, payable at a date named, the Dill so in- 
dorsed becomes a negotiable instrument, under 
Colorado law.—Cowan v. Hallack, 8. C. Colo., March 25, 
1887; 13 Pac. Rep. 700. 

139. NEw TRIAL — Instructions — Directing Verdict— 
Appeal—Counsel—Evidence. The court should not 
direct a verdict for the defendant when the question 
was one of fact, whether plaintiff gave credit to the 
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defendant corporation or to its agent personally, there 
being evidence tending to show that he believed he was 
dealing with the corporation, Upon appeal, the appel- 
late court can only consider the rulings of the trial 
court if the main question in the caseis one of fact. 
Improper remarks of counsel must be objected to in 
the trial court.—Henry C. Hart, etc. Co. v. Mann’s, etc. Co., 
8. C. Mich., April 28, 1887; 32 N. W. Rep. 820. 

140. NONSUIT—Pleading. In an action by a sheriff 
on the bondof his deputy for a false return, one of the 
sureties who puts in issue all the facts alleged by the 
plaintiff will be entitled to a nonsuitif the plaintiff, 
proving everything else, fails to prove the factum of the 
return, but his co-defendants, who admit the return, 
are not entitled to a nonsuit.—Conner v. Keese, N. Y. Ct. 
App., April 19, 1887; 11 N. E. Rep. 516. 

141, NUISANCE—Equity—Injunction— Jury — Statute.— 
An equitable action having been brought, in which 
plaintiff claimed damages and an abatement of a nui- 
sance, it was held that he was not entitled to a trial by 
jury, having elected an equitable remedy. New York 
statutes construed.—Coggswell v. New York, etc. Co,, N.Y. 
Ct. App., April 19, 1887; 11 N. E. Rep. 518. 

142. OFFICER—Public Funds—Liability. An officer, 
who is a custodian of public money, is not a mere bailee 
for hire. He must account for and pay over public 
money received by him, or his sureties must do it for 
him.— Wilson v. Wichita Co.,8.C. Tex., April 5, 1877; 4 8. 
W. Rep. 67. 

143. PARTNERSHIP--Joint Creditors. Where there 
is no joint estate, the rule that creditors of a partner- 
ship are entitled to priority over separate 
creditors in the distribution of the estate does not 
apply, and the creditor or first acquiring a lien on the 
property is entitled to the fund arising from the sale of 
the property in preference to subsequent creditors.— 
Johnston’s Appeal, 8. C. Penn., Jan. 24, 1887; 9 Atl. Rep. 76. 


144, PARTNERSHIP—Real Estate—Conversion — Dower. 
Equity treats real estatg of a partnership as per- 
sonalty in the settlements of equities between the firm 
and its creditors and between the members themselves. 
Beyond that, and when not required for those purposes, 
it is regarded as real estate.—Lenow v. Fones, 8S. C. Ark., 
April 2, 1887; 4S. W. Rep. 56. 

145. PAYMENT—Under Duress—Assumpsit. When 
a mortgagee threatens to take the mortgaged property 
and sell it, if the note thereby secured be not paid, and 
the mortgagor pay the note, though, owing to breach 
of contract by the mortgagee, it was not owing, such 
payment is voluntary, and the money cannot be re- 
covered.— Vick v. Shinn, 8. C. Ark., April 16, 1887; 48. W. 
Rep. 56. 

146. PLEADING —Amendment. When a judgment 
has been assigned by the administratrix of the nominal, 
to the actual creditor, and by mistake suit is brought 
on it in the name of the deceased party, the court will 
permit an amendment substituting the name of admin- 
istratrix for that of her intestate.—Lewis v. Austin, 8. J. 
C. Mass., May 6, 1887; 11 N. E. Rep. 538. 

147. PLEADINGS — Former Recovery. A plea of 
former recovery, containing neither the term of the 
court nor the date, when the judgment was recovered, 
is bar on demurrer.—Mownt v. Scholes, 8. C. Ill., March 
23, 1887; 11 N. E. Rep. 401. 

148, PLEADINGS — Negotiable Notes—Value Received. 
An allegation that the note was expressed to be 
for value received is essential in a suit against an in- 
dorser, under Missouri law; otherwise the petition is 
fatally defective.—Hart v. Harrison Wire Co., 8. C. Mo., 
March 21, 1887; 48. W. Rep. 123. 

149. PLEADING — Trover — Evidence — Fraud — Statute. 
If in an action against a sheriff the complaint does 
not allege plaintiff's right of possession, and no de- 
murrer is interposed, it is sufficient against objection 
raised at thetrial. The fact that plaintiff, claiming the 
property, held the insurance upon it may be proved by 
































the production of the policy. The source of the title to 
property may be shown to defeat a charge of fraud , 


made by the creditors of the husband of the plaintiff. 
The book accounts ofa firm are not admissible in evi- 
dence against the wife of one of the partners. A hus- 
band, though insolvent, may repay his wife money bor- 
rowed of her by him or his firm. Construction of Wis- 
consin statute as to married woman. (Rev. Stat. Wis. 
1878, §§ 2343, 2345.) The burden of proof is on a wife, 
claiming property as purchased by her, to show that 
she bought it with her separate estate, but having 
shown that, the burden of proof is upon the other side 
to show that the conveyance was frandulent. If a 
sheriff justifies a seizure he cannot afterwards disclaim 
it.—Brickley v. Walker, 8. C. Wis., April 12, 1887; 32 N. W. 
Rep. 773. 

150. PRACTICE—Equity—New Parties—Cross-bill. 
New parties cannot be brought into a case by cross- 
bill.—Kopper v. Dyer, 8. C. Vt., April 30, 1887; 9 Atl. Rep. 4. 

151. PRACTICE — Estoppel — Recognition of Official. 
Where a plaintiff has recognized one as secretary 
of acompany for the purpose of bringing into court 
such company as defendant, he cannot treat him as a 
stranger to the proceeding, and deny his right to pre- 
sent any defense that may be properly interposed on 
behalf of the company.—Billington v. Grantier Steel Co., 
8. C. Penn., April 11, 1887; 9 Atl. Rep. 35. 

152. PRACTICE—Evidence—Declaration. In a con- 
troversy between a teacher and a school board con- 
cerning a contract of employment, there being nothing 
on the minutes of the board concerning the matter, evi- 
dence of the declarations of the members is incompe- 
tent.—School District of Dyberry v. Mercer, 8. C, Penn., 
March 7, 1887; 9 Atl. Rep. 64. 

153. PRACTICE—Evidence of Fraudulent Conveyance— 
Question for Jury. Where real estate which had 
been conveyed by Ato B was sold under proceedings 
upon a judgment against A toC and C brought eject- 
ment against B, setting up that the sale to B was fraud- 
ulent, held, no error for court to leave the question of 
fraud to the jury.—Close v. Benjamin, 8. C. Penn., March 
14, 1887; 9 Atl. Rep. 51. 

154. PRACTICE — Instructions — Admitted Fact. 
When there is no conflict as to a matter of fact in the 
testimony, the instructions should not assume that it is 
in doubt.—Hawk v. Brownell, 8. C. Ill., March 23, 1887; 11 
N. E. Rep. 416. 

155. PRACTICE—Partnership—Interest in Assets. A 
and B partners allowed C to manufacture certain pat- 
ents upon payment of a certain royalty to B, A being a 
silent partner. A’s executrix issued a writ of foreign 
attachment against C to recover one-half of the royal- 
ties, and upon a rule to show cause of action the plaint- 
iff filed an affidavit stating that the royalties were to be 
paid to Bfor A and B; Held that the affidavit showed a 
cause of action sufficient to sustain the attachment.— 
Davis v. Tingley, 8. C. Penn., April 11, 1887; 9 Atl. Rep. 32. 

156. PRACTICE —Quo Warranto—Equity. Writs of 
quo warranto or proceedings in the nature thereof are 
not affected by the practice act of Connecticut and a bill 
in chancery cannot be substituted for it to test title to an 
oftice.—Hinckley v. Breen, 8. C. Conn., April 1, 1887; 9 Atl. 
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157. PRACTICE — Writ of Error. No writ of error 
may be taken from an order of court making absolute a 
rule for an alternative mandamus.—Supervisors v. Broad- 
head, 8. C. Penn., March 21, 1887; 9 Atl. Rep. 68. 

158. PRINCIPAL! AND AGENT— Double Employment.— 
An agent for the sale of real estate cannot accept em- 
ployment of the purchaser, under circumstances which 
render it a breach of duty to the owner.— Wedd v. Paxton, 
8. Ce Minn., May 5, 1887; 32 N. W. Rep. 749. 

159. PRINCIPAL AND AGENT—Rescission—Fraud. An 
agent, authorized by a woman to sell land for a speci- 
fied price, he to have all he could get for it above that 
price, is bound to disclose to his principal, facts of 
which she is ignorant and which he afterwards learns, 
which show that the price she put upon the land is far 
below its value. A sale made by him under these cir- 
cumstances is a fraud and she ean rescind it, if the pur- 
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chaser knew of the fraud upon tendering to him the 
money which she received.—Hegenmeyer v. Marks, 8. C. 
Minn., May 12, 1887; 32 N. W. Rep. 785. 

160. PUBLIC Lanps —Oonveyance of Unearned Land. 

—A conveyance by the State, May 28, 1867, to the A. 
L. & T. B. R. Co., of lands in excess of the lands which 
the road had at that time earned, held not a grant sub- 
ject to forfeiture, but void, even though the road subse- 
quently earned them.—Jackson, etc. R. Co. v. Davison, 8. 
C. Mich., April 14, 1887; 82 N. W. Rep. 726. 

161. PUBLIC Lanps — Mexican Grant — Patent. 
When a perfect conveyance of land was made by the 
Mexican government prior to the Guadaloupe-Hildalgo 
treaty, it cannot be defeated by a board of commission- 
ers subsequent thereto nor by a United States patent.— 
Phelan v. Poyoreno, 8. C. Cal., April 25, 1887; 13 Pac. Rep. 
681. 

162. RAILROADS — Construction of — Damages. A 
railroad in constructing its road must respond in dam- 
ages for throwing rock and debris on adjoining land, 
and the damages are not only the physical injury to the 
land, but the rents lost by the removal of tenants in 
consequence of such acts.—G. B. § L. Co. v. Eagles, 8. C. 
Colo., March 4, 1887; 13 Pac. Rep. 696. 

163. RAILROADS—Construction—Hotel—Damages. 
A hotel proprietor is entitled to damages against a rail- 
road, who, in blasting, frighten away his guests, and 
injury to other buildings in the neignborhood, is ad- 
missible, as showing that the danger was real.—G. B. ¢ 
L. R. Go. v. Doyle, 8. C. Colo., March 4, 1887; 138 Pac. Rep. 
699. 

164. RAILROAD—Construction—Right of Way. If a 
lot owner has released a railroad company from all 
damages for laying a track on the street, the release 
reciting that the release was for one track, he cannot 
enjoin the laying of a switch.—Jndianapolis, etc. Co. v. 
Calvert, 8. C. Ind., April 23, 1887; 11 N. E. Rep. 476. 

165. RAILROAD—Fences. It is the duty of rail- 
roads, in Minnesota, to fence their tracks generally, and 
to maintain suitable guards at stations to keep animals 
from straying over the station grounds.—Kobe v. North- 
western, etc. Co.,8.C. Minn., April 29, 1887; 32 N. W. Rep. 
783. 

166. RAILROAD—Fire—Sparks from Engine—Presump- 
tion. By Gen. Stat. Minn. 1878, ch. 34, § 60, the fact 
that fire which caused a damage was thrown from a 
railway engine, is made prima facie evidence only of de- 
fects in the engine and negligence in operating it.— 
Bowen v. St. Paul, etc. R. Co.,8.C. Minn., May 5, 1887; 32 
N. W. Rep. 751. 

167. RAILROAD—Flag Station—Penalty. In Mich- 
igan, a railroad company is liable to a penalty of $100 if 
its trains fails to stop for passengers when signalled at 
established flag-stations in accordance with the time- 
table of the road.—Freeman v. Detroit, etc. Co., 8. C. Mich., 
April 28, 1887; 82,N. W. Rep. 833 

168. RAILROAD—Practice —Condemnation—Parties.—— 
The proceedings to condemn land, instituted by a rail- 
road, may be amended by introducing additional par- 
ties. A railroad, although it has taken possession of 
land for right of way, may abandon the condemnation 
proceedings and dismiss the petition.—Chicago, etc. Co. 
v. Gates, 8. C. Ill., March 23, 1887; 11 N. E. Rep. 527. 

169. RAILROADS—Sales—Bonds—Governor of State.—— 
Where a railroad was sold by the governor of the State, 
under a law requiring the purchaser to give bond to 
keep it running, and the State bought it in, and subse- 
quently it was sold under another law not requiring 
such bond, but the governor required such a bond from 
the purchaser, held, that the bond could not be required 
and could not be enforced when given.—Jreland v. Tay- 
lor, 8. C. Tex., March 25, 1887; 48. W. Rep. 65. 

170. RAILROADS—Sale of Bonds—Liability. Where 
arailroad company wrongfully procured an issuance 
of bonds from a town and sold them to residents of an- 
other State, who recovered thereon from the town, held, 
that such railroad company was liable to the town for 
the recovery of the amount, with interest.—Town of 





























Plainview v. Winona, etc. R. Co., 8. C. Minn., April 28, 1887; 
32 N. W. Rep. 745. 

171. REPLEVIN—Fraudulent Conveyances—Evidence— 
Attachments. When an officer justifies his seizure 
of property by attachment in a replevin suit by a third 
party, on the ground of a fraudulent conveyance by the 
debtor to the plaintiff, other writs of attachment on the 
ground of fraud in his hand against the debtor are not 
evidence that the conveyance was fraudulent.—Book- 
man v. Stegman, N. Y. Ct. App., March 22, 1887; 13 N. E. 
Rep. 376. 

172. RIPARIAN RIGHTS—Artificial Channel. When 
the owner of land cuts a ditch from a lagoon through 
his land, and conveys the lagoon and the other land to 
one party, and the other land, part of it alongside of 
the ditch, to another party, the latter can acquire no 
riparian rights in the water in such ditch.— Green v. 
Carotto, 8. C. Cal., April 27, 1887; 13 Pac. Kep. 685. 

173. SALE—Delivery of Deed. Where two pieces of 
property are sold on the same day, and there is no evi- 
dence making certain which tract was first sold, the ac- 
cidental priority in the delivery of the deeds is unim- 
portant, and the purchasers are accorded equal rights. 
Kunes v. McCloskey, 8. C. Penn., March 21, 1887; 9 Atl. 
Rep. 83. 


174. SALE—W arranty— Consideration. A written 
guaranty may be given upon the consideration of an 
antecedent promise to warrant quantity made at the 
time of the sale. A warranty of quantity may be proved 
by parol if the bill of sale is silent on the subject and 
the evidence does not vary the written contract.—Col- 
lette v. Weed, 8. C. Wis., March 22, 1887; 32 N. W. Rep. 753. 


175. SALE—W arranty—Damages. It is proper for 
a court to instruct ajury in a case in which damages are 
claimed fora breach of warranty to make a reaping 
machine work properly, that loss or damage of grain 
is not properly an element of such damages, being too 
remote, but further damages may be given if there are 
peculiar or exceptional circumstances.—C. Aultman ¢ 
Co. v. Case, 8. C. Wis., April 12, 1887; 32 N. W. Rep. 772. 


176. STATUTES—Adoption of Prior Act—Repeal. 
When a prior act is incorporated in a subsequent one, it 
is the same thing as though its words were repeated in 
the subsequent one.—Com. v. Kendall, 8. J. C. Mass., May 
5, 1887; 11 N. E. Rep. 425. 

177. STATUTES—Foreign Law—Judicial Notice—Appeal. 
The statute law of another State will be presumed 
to be like that of the place of trial, in absence of proof. 
When such evidence is offered and the bill of exceptions 
so shows, the court on appeal will not judicially notice 
such law, unless the trial judge orders it to be transcribed 
on the record.—Bagwell v. McTighe, 8. C. Tenn., April 
Term, 1887; 48. W. Rep. 46. 


178. STATUTE OF FRAUDS—Executory Contract. A 
contract to paint a portrait is not a contract for the 
sale of chattels, and not within the Michigan statute of 
frauds. In an action for the value of portraits, which 
the patron of the artist refused to take or pay for, it is 
error in the trial court not to refer in the instructions 
to the jury to the delay of the artist to complete the 
work for several years, which fact appeared in the evi- 
dence.— Turner v. Mason,8. C. Mich., April 28, 1887; 32 N. 
W. Rep. 846. 

179. STATUTE OF FRaUDS—Memorandum., A mem- 
orandum of sale of real estate is not sufficient under 
the statute of frauds if it leaves it doubtful which of 
two estates on the same street, in the same town, 
owned by the same person, is meant.—Doherty v. Hill, 8. 
J.C. Mass., May 9, 187; 11 N. E. Rep. 581. 

180. SuNDay—Hebrew. In a charge of violating 
































the law by keeping open shop on Sunday, evidence that 
the defendant is a Hebrew, that he keeps the seventh 
day as sabbath, is irrelevant and immaterial. It is also 
irrelevant to prove that he kept his shop open for the 
purpose of selling meat to the Hebrews, as the statute 
makes no exception of works of necessity and mercy.— 
Com. v. Starr, 8. J. C. Mass., May 5, 1887; 11 N. E. Rep. 583 
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181. SuNDAY—Keeping Open Shop. It is a viola- 
tion of the law of Massachusetts to keep open a shop 
for business on Sunday,no matter what the business 
may be.—Com. v. Osgood, 8. J. C. Mass., May 5, 1887; 11 N. 
Rep. 536; Same v. Perry, 8. J. C. Mass., May 5, 1887; 11 N. 
E. Rep. 537. 

182. SUNDAY—Necessities. One who has charge of 
a shop and keeps it open on Sunday is guilty of a viola- 
tion of the Massachusetts Sunday law. It is immaterial 
whether the articles sold, Sunday newspapers, are arti- 
cles of necessity.—Commonwealth v. Dale, 8. J. C. Mass., 
May 5, 1887; 11 N. E. Rep. 534. 

183. SURFACE WATERS—Natural Flows. As a gen- 
eral rule,no cause of action arises from the natural 
flow of water from a higher into a lower lot.— Towers v. 
Lowe, 8. C. Penn., Feb. 28, 1887; 9 Atl. Rep. 44. 

184. TAXATION—Invalid Sale—Comptroller. Under 
New York statutes 1855, ch. 427, §§ 83, 85, the comptroller 
can cancel invalid tax-sales of land and return the 
money out of the State treasury. It is immaterial 
whether the invalidity of the sale appears on the face 
of the papers or is proved by extrinsic evidence. In 
proper cases the comptroller may be compelled by 
mandamus to hear and decide an application.—People, ex 

* rel. v. Chapin, N. Y. Ct. App., April 19, 1887; 11 N. E. Rep. 
510. 

185. TAXATION—Non-resident. Stock owned by a 
resident of New York, representing the debt of the city 
of Baltimore, is not taxable by the State of Maryland.— 
Mayor v. Hussey, Md. Ct. App., March 16, 1887; 9 Atl. Rep. 
19. 

186. TAXATION — Tax-title — Cancellation. The 
power of the New York comptroller to cancel a tax- 
sale,if he finds it will not convey the title after the 
conveyance is made, or to refuse to give a title, cannot 
be invoked by the owner of the land, nor can the latter 
have his decision reviewed.—People v. Chapin, N. Y. Ct. 
App., March 22, 1887; 11 N. E, Rep. 383. 

187. TENANT IN COMMON —4njunction —Waste. A 
tenant in common out of possession may have an in- 
junction to restrain his insolvent co-tenant who is in 
possession from committing waste.—Stout v. Curry, 8. 
C. Ind., April 28, 1887; 11 N. E. Rep. 487. 

188. TENANTS IN COMMON — Occupancy— Rent. A 
tenant in common can sue his co-tenant for use and 
occupation of his part of the premises, when their con- 
duct was such as to imply an agreement, that each 
should use a particular part of the property.—Boley v. 
Baratio, 8. C. T11l., March 23, 1887; 11 N. E. Rep. 393. 


189. TRIAL—Instructions—Bill of Exceptions, It is 
not error to instruct that a mother-in-law, living with 
her son-in-law, is not chargeable for board unless there 
is a contract therefor, The court need not charge upon 
the subject of implied contract*unless that issue ap- 
pears upon the pleadings or the instruction is required 
by counsel. A verdict cannot be set aside as against 
the evidence, if the presiding judge does not certify 
that the bill of exceptions contains all the evidence.— 
Austin v. Mof, 8. C. Wis., March 22, 1887; 32 N. W. Rep. 
760. 

190. Trust — Compensation — Invalid Appointment. 
Where a trustee was appointed by a court under 
Pennsylvania act of May 1, 1861, but has been set aside 
































under act of April 9, 1868, he is entitled to his commis- ‘ 


sions.— Guarantee Co.’s Appeal, 8. C. Penn., April 4, 1887; 9 
Atl. Rep. 66, 

191. Trust — Insolvency — Preference, Where a 
trustee has dissipated the trust funds and afterwards 
makes a general assignment, the cestui que trust is not 
entitled to any preference over general creditors, unless 
the trust funds are part of the assets of the insolvent 
estate either inspecie or in a traceable form.—IJn re 
Cuvin v. Gleason, N. Y. Ct. App., April 19, 1887; 11 N. E. 
Rep. 504. 

192. Trust — Powers — Appointment by Chancellor. 
Where by will the executor and trustee is empow- 
ered to divide up a tract and sell a part or all of it to 
jmprove other property, the chancellor, when’ the 











executor refuses to qualify, may appoint another to 
carry out the trust.—Price v. Suager, Ky. Ct. App., April 
23, 1887; 4 S. W. Rep. 34. 

193. TRusT—Services of Attorney to Trustee Removed 
—Compensation. Where the plaintiff and attorney 
argued, on appeal, the validity of the appointment of a 
trustee, from which appointment the cestui que trust had 
appealed, and such appointment was set aside as in- 
valid, held,on claim by plaintiff for compensation for 
above services, that plaintiff must look to removed 
trustee and not to the estate.—Dougherty’s Appeal, 8. C. 
Penn., April 4, 1887; 9 Atl. Rep. 46. 

194. TRUST—Trustee—Mortgage —Record—Notice. 
A husband, as trustee for his children under a deed 
made by his deceased wife, sold the land held in trust, 
bought other land, mortgaged it for part of the pur- 
chase money, executed another mortgage on it for bor- 
rowed money: Held that the second mortgage was void, 
as the trustee was not authorized by the deed of his 
wife to mortgage the trust property, and that deed 
being upon record was notice to the mortgagee.—Han- 
nah v. Carnahan, 8. C. Mich., April 28, 1887; 32 N. W. Rep. 
835. 

19. Usury—Commissions. The commissions of a 
broker for making or renewing a loan are not usurious, 
if made in good faith. An attorney’s fee stipulated for 
in the contract and contingent upon suit being brought 
on the contract is not usurious.—Halderman v. Massachu- 
setts, etc. Co., 8. C. Ill., March 26, 1887; 11 N. E. Rep. 526. 

196. WATERS—And Water-courses—Easement—Injunc- 
tion. One who will be entitled to damages for the 
overfiowing of his land by raising of a mill dam will not 
be entitled to an injunction to preven®, it if he failed to 
object in time and acquiesced in it.—Slake v. Cornwell, 8. 
C. Mich., April 14, 1887; 32 N. W. Rep. 803. 

197. WATERS—And Water-courses—Mill-pond—Ice. 
One who owns the soil under the pond of a mill which is 
owned by another has a right to take the ice formed on 
the pond if he does no injury to the operation of the 
mill.—Biglow v. Shaw, 8. C. Mich., April 14, 1887; 32 N. W. 
Rep. 800. 

198. WATERS—Sea -shore—Fish. An action cannot 
be maintained for trespass on flats between high and 
low water, unless the shore has been inclosed by the 
proprietor, or unless the defendant has placed perma- 
nent obstructions on the land.—Packer v. Ryder, 8. J. C. 
Mass., May 9, 1887; 11 N. E. Rep. 578. 

199. WILL — Constrnction — Base Fee — Contingent— 
Remainder. A devise to M for life, remainder for 
life to W and F, contingent upon M’s dying with issue, 
remainder over to H, G and T, vests in M a base or con- 
ditional fee, defeasible by her dying withoutissue. Her 
issue would take by inheritance from her, and any right 
they might have would be precluded by any conveyance 
made by her in her lifetime. A clear title could be made 
by the deed of M and all the remaindermen.—Jn re New 
York, etc. Co., N. Y. Ct. App., March 22, 1887; 11 N. E. Rep. 
492. 

200, WILL—Construction—Trust—Vested Interest. 
A devise of property in trust to pay the income for life 
to the widow of testator, at her death the property to 
be divided equally between the testator’s children, “the 
issue of any deceased child to stand in their parent’s 
stead and receive their parent’s share,” gives to the 
children vested interests liable to be divested by death 
without issue before the death of the widow. The 
trustee in such case, cannot, in the widow’s lifetime, 
pay either interest or principal to one of the children.— 
Dodd v. Winship, 8. J. C. Mass., May 9, 1887; 11 N. E. Rep. 
588. 

201. WILL—Effect of Probate. ———The probate of a 
will establishes the capacity of the testator to make it, 
and evidence of incapacity will not be admitted on an 
appeal from a decree of distribution under the will.— 
Vermont Baptist Convention v. Ladd’s Estate, 8.C. Vt., April 
30, 1887; 9 Atl. Rep. 1. 

202. WILLS—Executors — Trusts. When, by will, 
the executors are charged with duties which properly 
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require a trustee, and by a codicil they are appointed 
trustees to carry out the will, a trust is created.— Ward 
v. Ward, N. Y. Ct. App., March 15, 1887; 11 N. E. Rep. 373. 

208. W1ILL—Legacy — Burden of Proof. It is in- 
cumbent on a legatee or her representative to prove 
that the conditions named in the will are satisfied, be- 
fore any part of the legacy can be claimed as her 
separate estate.—Reeves v. Beekman, Ct. Ch. N. Y., April 
15, 1887; 9 Atl. Rep. 27. 

204. WILLS — Nuncupative — Real Estate. Under 
Texas laws, a nuncupative will cannot dispose of real 
estate.— Moffett v. Moffett, 8. C. Tex., April 15, 1887; 4 8. W. 
Rep. 70. 

205. WILLS—Trusts—Distinct. When a will con- 
tains several trusts entirely independent of each other 
some may be upheld and others declared invalid.—Ken- 
nedy v. Hoy, N. Y. Ct. App., March 22, 1887; 11 N. E. Rep. 
390. 











206. WITNESS — Competency — Deceased Person — As- 
signor—Statute.———Construction of Michigan statutes 
relative to competency of witnesses testifying to trans- 
actions with deceased persons. (How. St. Mich. § 7445; 
Mich. Pub. Acts, 1885, pp. 156, 157.) A husband whose 
wife claims a bill for board is not competent to testify 
on the subject, being an assignor.— Stackable v. Stackpole, 
8. C. Mich., April 21, 1887; 32 N. W. Rep. 808. 


207. WITNESS — Subpcena—Land Office — Mandamus. 
The Supreme Court of California will not issue a 
writ of mandamus to compel a witness to appear before 
the officers of a United States land office.—Boon v. De 
Haven, 8. C. Cal., April 29, 1887; 138 Pac. Rep. 694. 











QUERIES AND ANSWERS.* 
| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.)} 


QUERIES. 

Query No. 30.—Must a lease for one year, in Mis- 
souri, be recorded to be good against a purchaser with- 
out notice? Rev. Stat. 691, says conveyances affecting 
real estate must be recorded. Rev. Stat. 700, defines 
chattels real as “real estate.”” Furthermore, is an estate 
for a year real estate such as a justice cannot have 
jurisdiction of, under Rev. Stat. 2887? L. I. 





QUERIES ANSWERED. 

Query No. 10 [24 Cent. L. J. 216].—“A grant by 
deed is made to A and B, his wife, and her heirs and 
assigns, forever.” What estate does B take in the 
land? H. 

Answer. If the rule in Shelley’s case has not been 
abolished, B takes a fee simple. 2 Wash. on Real 
Prop. (5th ed.) 649. J. 





Query No. 11 [24 Cent. L. J. 216].—A, a non-resi- 
dent of Kansas, obtains a judgment in Kansas against 
B, who is a resident of the State. An execution is 
issued thereon; a tract of land in which B never had 
any title, or even an equity, is levied on and sold, 
bought for A by his attorney, the sale confirmed, a 
deed to A executed and placed on record. A after- 
wards acquires a tax-title to the same tract of land. 
Does he obtain any title by virtue of such tax-title? 
Cite authorities, if any. M. 


Answer. By the sale A obtained only B’s title to 
the land. Freeman on Executions, § 835. So he ob- 





tained nothing. The tax-title is, therefore, as good 
in his hands as in the hands of any other stranger to 
the land. 








RECENT PUBLICATIONS. 





THE AMERICAN DECISIONS, Containing the Cases of 
General Value and Authority Decided in the 
Courts of the Several States from the Earliest 
Issue of the State Reports to the Year 1869. Com- 
piled and Annotated by A. C. Freeman, Counselor 
at Law, and Author of “Treatises on the Law of 
Judgments,” ““Co-Tenancy and Partition,” ‘‘Exe- 
cutions in Civil Cases,” etc. Vols. LXXXIV, 

LXXXV. San Francisco: Bancroft- -Whitney Co., 
Law Publishers and Law Booksellers. 1887. 


The editor and publishers of American Decisions 
seem never to weary in well doing. Within the last 
two or three weeks we published a notice of Vol. 
LXXXIII, of this excellent collection, and within a 
month or two before that issue we chronicled the ad- 
vent of other preceding volumes. Now we have be- 
fore us two more volumes of which we can say noth- 
ing except repeat the commendations which we have 
freely bestowed upon their predecessors. Mr. Freeman 
has contributed many valuable notes to these volumes, 
and in that respect, as in every other, they are fully 
up to the high standard of the collection. 








JETSAM AND FLOTSAM. 





A ViGorous OFFICER.—The Arizona Star says: 
*‘Up in Beef Gap, Idaho, there is a new city marshal. 
He was ‘Onion Bill’ before his election, but now they 
call him ‘chief,’ and add respectfully bis last name, 
Birdell. Here is a copy of a circular he posted in 
prominent places in the town and its outskirts. It has 
had a good effect :— 


“NOTICE. 

“This is to inform all citizens of Beef Gap, and 
strangers sojourning therein, that on and after this 
date, Monday, November 25, 1886, it will be unlawful 
in this town for anybédy to carouse, cuss or whoop. 

“On and after this date also, there will be in this 
town— 

“No more compelling people to drink when they 
don’t feel like it. 

“No more shooting of plug hats. 

“No more short card games of chance. 

“No more drinking of whisky out of bottles when 
the bars are open. 

“No more noisy devilry. 

“Any man driving or riding a horse into a public 
bar will be shot. 

“Any man raking down the pot at poker without 
the cards to back it up will be shot dead. 

“Tramps, tin-horn gamblers, back-door lunchers, 
beggars, bone-yard bummers, scrappers, and coffin 
paint demolishers, are warned away from Beef Gap. 

“It is the determination of the new administration 
to usher in an era of new reform, and all good citizens 
will array themselves on the side of the law. All 
others will be turned over to the coroner. 

By the Mayor, 
“BILL BIRDELL, Chief,”’ 











